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The New Judges of the New York 
Court of Appeals 


I’ WAS natural that Mr. William 
B. Hornblower should have been 
chosen to fill the vacancy caused by 
the election of Judge Bartlett to the 
Chief Judgeship of the New York Court 
of Appeals, for Mr. Hornblower’s emi- 
nent position at the bar rendered the 
selection more acceptable to the bar of 
the state, probably, than any other 
which could have been made. This 
appointment was one of the kind that 
requires no explanation, because of the 
acknowledged greatness of the recipient 
as a lawyer, and as the possessor of 
qualities that would grace the bench 
of any exalted court. 

The appointment of Mr. Hornblower, 
whom President Cleveland offered a 
place in the United States Supreme 
Court, and who would doubtless, if the 
nomination had been confirmed, have 
proved one of the most effective members 
of that tribunal, cannot be regarded 
otherwise than as strengthening the 
Court of Appeals. The judges of that 
court have been notable for their capac- 
ity and industry, but the highest court of 
a great state, to achieve and maintain a 
foremost rank among our state tribunals, 
needs judges not only of industry and 
capacity, but of intellectual distinction, 
and Mr. Hornblower’s philosophical grasp 


of the law and the eminently judicial 
quality of his mind are certain to be 
reflected in the work of the court from 
now on, especially in the solution of the 
many far-reaching social, economic, and 
political questions arising in the course 
of litigation. 

The other new member of the Court, 
Judge Benjamin N. Cardozo, has, says 
the New York Law Journal, ‘‘qualities 
of legal scholarship, analytical thought, 
and literary felicity especially adapting 
him for the work of the court of last 
resort.”” He occupied a high position 
at the bar, and has been generally con- 
sidered to be admirably fitted for high 
judicial office. His disinterested devo- 
tion to the public weal was recognized 
by his fellow citizens in the campaign 
last fall, when he was elected to the 
Supreme Court on the Fusion ticket. 

The Empire State has picked the men 
for the two places from her best material, 
and we are glad that both the new judges 
should be men of ripe culture and such 
traits of mind and character as will 
render them ornaments of the state 
judiciary of the country. There will 
surely be no deterioration in the quality 
of the work done by the New York Court 
of Appeals, and if there is improvement 
we shall not be surprised. 
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Legal Aid Societies 


THEIR NATURE, HISTORY, SCOPE, METHODS AND RESULTS 


By WILLIAM E. WALz 


DEAN OF THE UNIVERSITY OF MAINE COLLEGE OF LAW 


[In connection with the movement for the establishment of a Legal Aid Society 
in Bangor, Me., under the auspices of the Associated Charities of that city, Dean 
Walz lately undertook an inquiry into the existing practice of legal aid society 
work. The following paper, which epitomizes the results of this investigation, 
sheds much light on a subject that is of widespréad interest, and it should prove 
instructive and suggestive to those who contemplate the establishment of similar 
undertakings elsewhere. The paper was read at a meeting of the directors of 
the Associated Charities of Bangor, but is suited to the much larger audience 
consisting of all who can further the movement. — Ed.] 


I. 


EGAL aid societies are generally 

unincorporated and voluntary as- 
sociations, rarely ever corporate bodies, 
established by private individuals or 
in one case at least, city governments, 
such as the Board of Public Welfare 
of Kansas City, the only municipal 
legal aid society in existence in this 
country. 

The purpose of legal aid societies is 
to render gratuitously, if necessary, to 
all that appear worthy thereof such legal 
assistance as, by reason of their poverty, 
they are unable to procure for them- 
selves. By reason of their manhood 
they are entitled to what is due them; 
in other words, they are entitled to 
justice, the greatest interest of a man 
on earth, but they are unable to secure 
it because they are unable to help them- 
selves by securing the services of a 
lawyer. In theory justice is free; but 
in practice it cannot like salvation be 
had without money and price. Hence 
frequent impositions upon the poor 
because they are helpless and unable to 
take the very first step towards obtain- 
ing justice. Such is the condition of the 


men, women and children that a legal 
aid society proposes to help. 

There are two laws, both absolutely 
essential to the success of this movement; 
first, the case must be unquestionably 
meritorious; and, second, the applicant 
must be unable to secure the services 
of an attorney by reason of his poverty 
and by reason of the small amount of 
money and property involved in his 
claim. 

Il. 

The first legal aid society was es- 
tablished just thirty-eight years ago. 
It was early in 1876 that a number of 
public-spirited Germans in New York 
City established the German Law Pro- 
tection Society, not for charity, but 
for justice and the enforcement of all 
just and honorable claims on the part 
of such poor German immigrants as 
were imposed upon by reason of their 
general inexperience of conditions in 
the new world. The society prospered, 
not so much financially as morally and 
socially, and soon became the refuge 
of the poor and oppressed of every race. 
So much so that in course of time, as 
in the case of the Chicago Legal Aid 
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Society later on, the number of United 
States citizens applying for its aid 
exceeded that of any other nationality, 
the German included. In 1890, Arthur 
von Briesen, a prominent attorney in 
New York, was elected its president, and 
now the society had a man who was 
destined in due time to become the 
father of the legal aid society movement, 
both in the United States and in Ger- 
many. Under him the society changed 
its name from German Law Protection 
Society to The Legal Aid Society of 
New York. A small fee of ten cents 
had been charged from the beginning, 
because the earlier applicants had been 
unwilling to accept as a charity what 
they were able to pay for, at least in 
part; and later on, ten per cent of all 
sums above ten dollars recovered for 
applicants was charged by the society 
and used for current expenses. Full 
members of the society paid $20.00, 
and associate members $10.00 a year. 
From its beginning the society refused 
to collect claims for storekeepers, but 
did all it could to secure the rights of 
wage-earners, men, women and children, 
without any distinction of nationality, 
religion or race; and in all its dealings 
it strictly carried out the principle 
that, before any legal steps were taken, 
both sides to a case should be given a 
full, fair and impartial hearing. In 
1896 men like Joseph H. Choate, Elihu 
Root and Theodore Roosevelt were 
proud to be enrolled as honorary mem- 
bers of the society. In all practical 
matters Carl Schurz co-operated with 
Arthur von Briesen and the society, 
both financially and by giving much 
of his valuable time, to the great benefit 
of the society and the protection of 
the poor in New York. 

In 1912 this legal aid society had 
eight flourishing branches in New York 
City. It published the Legal Aid 


Review, the Log Book for Sailors, and 
the Guide for Immigrants. In that 
same year it aided 37,796 people, 
nearly half of them not only United 
States citizens but also native-born. 
Of all these 37,796 cases it carried only 
2448 cases into court, or less than seven 
per cent of the total, and of these cases 
it won nearly ninety per cent — full 
proof of the great care used by it in sift- 
ing the evidence and getting at the facts 
before taking legal proceedings. The 
rule that a man must be poor before 
the society would aid him was strictly 
maintained, and a poor man was defined 
as one whose income is just sufficient to 
maintain himself, but insufficient to meet 
extraordinary demands. 

The average poor man applying for 
legal aid at its offices has been ascer- 
tained by the Cleveland society to be 
a man that earns on the average eleven 
dollars a week and has a wife with 
anywhere from three to eight children. 
Verily, not a man that can afford to 
spend much for law; and yet a man in 
need of justice more than almost any 
other mortal, the fatherless, motherless, 
helpless little child alone excepted. 


In 1911, on November 11th, under . 


the auspices of the Pittsburg Legal 
Aid Society, the First Conference of 
Legal Aid Societies was held in Pitts- 
burg, and inquiry showed that 17 legal 
aid societies were then in existence. 
In 1912, on November 15th, the second 
conference was held in New York City, 
attended by representatives from 16 
legal aid societies, and the National 
Association of Legal Aid Societies was 
then established. The legal aid societies 
represented on this occasion were those 
of New York City, Baltimore, Boston, 
Colorado Springs, Chicago, Cincinnati, 
Cleveland, Kansas City, Philadelphia, 
Pittsburg, Westchester County, St. 
Louis and other cities. 
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The legal aid society movement, so 
well started in New York City, is spread- 
ing over the whole civilized world; 
but in Germany it was destined to enter 
upon a career of triumphant progress. 
Following the example set here, the men 
leading in this movement found in 
Germany a soil wonderfully prepared 
for a social reform of this nature. In 
1911 there were in that country 307 
non-partisan and’ philanthropic legal 
aid societies, 626 societies maintained 
by the churches, especially by the 
Catholic Church and by political organi- 
sations, Social-Democratic, Conservative 
and Liberal, and 83 societies for women 
exclusively; or 1,016 in all. These 
societies in their legal advice offices 
had, in the year 1910, considered no 
less than 1,546,971 cases and prepared 
no less than 418,873 legal documents, 
all without hurting the interests of the 
legal profession, but all greatly bene- 
fitting the poor people and reducing 
rapidly, and more effectively than any 
other agency, the church only excepted, 
the fierce resentment of the poor and 
oppressed, as well as the bitter spirit 
of revolutionary anarchy at one time 
so rampart in that country. 


III 
The scope of legal aid society work 
naturally divides itself into two great 
divisions: wage claims on the one hand, 
and matrimonial cases and domestic 
difficulties on the other. However poor 
a man may be, there are always two 
points where he is vulnerable. What- 
ever touches his wages or his family 
goes home directly to his life and to 
his soul. Hence, under the first great 
division, legal aid societies have always 
dealt with wage claims, collections, 
landlord and tenant disputes and con- 

tract and loan cases. 
In the case of loans, legal aid societies, 


after ascertaining the true facts, have 
generally made a tender of the amount 
really due, and, if refused, have depos- 
ited the tender in a bank, notifying 
the claimant of the fact and sending 
him a check with “in full settlement” 
indorsed upon it. If accepted, that 
settles the case; if refused, the money 
is in the bank and the burden of going 
to law is placed on those shoulders 
that can most easily bear it. 

As regards domestic difficulties, the 
second chief division of legal aid society 
work, the great problem is desertion 
by the husband, non-support, wife 
and child abandonment. In the absence 
of statutes the courts do not see how 
they can imprison the man for failure 
to discharge debts and duties that he 
owes his family, and if they did imprison 
him they do not see how that could 
help the wife. Yet if a man will not 
work for himself and family, why 
should he not be made to work for the 
State, such work to be regulated by 
a wise parole system, and made fruit- 
ful for the man’s family? 

Divorce cases are not generally taken 
by any of the legal aid societies; never 
where the party applying does so merely 
with a view of marrying another, and 
never in jurisdictions where the court 
allows the attorney for the wife the 
fees paid by her husband for the main- 
tenance of her suit. Exceptions to 
this rule rarely ever occur. The entire 
matter is really one not for the law but 
for common sense. In many cases, 
domestic troubles are due not so much 
to poverty, as to liquor, sickness and 
laziness, and are well taken care of by 
the associated charities of our cities, 
with the legal aid societies standing 
at their back, giving notice to saloon- 
keepers not to sell liquor to such and such 
parties, etc., proceedings on the part of 
the society in support of the measures 
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of other charities that often prove the 
turning point in a given case, chiefly 
because the legal aid society inspires 
among evil-doers a wholesome dread 
of consequences likely to follow the 
violation of law. 

Petty crimes are not generally taken 
by legal aid societies, but left to the 
probation officers, as time and _ lack 
of facilities generally forbid the exten- 
sion of their work in that direction. 
Where, however, the man accused of 
crime can give no bail, has no money 
and no friends, not even the professional 
bondsman that insists on his pound of 
flesh, there is a tendency to extend 
legal aid in such cases, especially where 
the societies have a surety company 
of a benevolent disposition at their 
side, such as the American Surety 
Company in Cincinnati, that will fur- 
nish all the bonds required for a small 
consideration, so that the want of 
money may not prevent a man’s ob- 
taining justice. 

Another point to be noted is the 
practice of the societies not to take 
up bastardy cases. A few exceptions 
here and there only go to prove the 
rule. Very little, often nothing at all, 
can be done in the best of these cases. 
In Massachusetts many defendants will 
offer a ridiculous sum in repair of the 
wrong done, and if it is not accepted, 
too many of them are willing to go, and 
do go, to jail for 90 days, at the end of 
which time they will take the poor 
debtor’s oath. 

Another class of cases not taken by 
legal aid societies is that of personal 
accidents. Where there is a Workmen’s 
Compensation Act, as in Massachusetts 
and in an ever increasing number of 
states, there is little need for activity 
of this kind. But even apart from 
this, the weight of opinion among legal 
aid societies is overwhelmingly against 


Legal Aid Societies 


101 


going into work of this nature. The 
New York society will not take an ac- 
cident case, except so far only as to 
try to arbitrate the matter; so far, and 
no farther. The Cleveland society 
will not take up a personal injury case 
except where the injury is so small 
that no lawyer could afford to take it, 
making that the criterion of its action. 

As regards servants’ cases, so far 
as known, no case has been taken up 
where servants have left their mistresses 
abruptly, without a moment’s notice, 
and at the most unexpected and most 
inconvenient times. ‘‘Who comes into 
equity must come with clean hands.”’ 


IV. 

As regards the methods followed by 
the societies, the great point is to avoid, 
on the one hand, interfering with the 
regularly established practice of the 
members of the legal profession, and 
to guard, on the other hand, against 
the reproach so frequently heard that 
legal aid societies are merely a new- 
fashioned scheme for lawyers to get 
business. So little is this the case that, 
if it happens that a man able to pay 
an attorney applies for aid to a society, 
he is not even referred to a particular 
lawyer, though he should request it and 
even urge it. Such a man’s case is 
really wholly outside the scope of a 
legal aid society’s activity, and no 
society will knowingly step outside 
the limits of its proper sphere. 

The legal aid societies do not stand 
for the applicant so much as for what 
is right and just between man and man, 
regardless of wealth, position in society, 
religion and race. The society is a 
peace-maker and arbitrator, not a law- 
yer that defends his client in any case 
and at all events. Hence, there have 
always been men claiming that a legal aid 
society had no right to charge any fee, 
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even though it be but a dime. This 
view has not been generally accepted. 
Where the applicant is capable of paying 
he is expected to pay a nominal fee, 
not less than ten cents, not more than 
twenty-five, and also ten per cent on all 
sums collected exceeding $10.00; all 
of which money goes towards defraying 
running expenses, such as room rent, 
payment of an attorney, stenographer, 
etc. The practice of the New York 
Legal Aid Society has apparently es- 
tablished this view and is based on a 
desire to save the applicant’s self-respect. 
The reasons opposed to this practice 
are two: first, that the legal aid society 
is a charity and not a collection agency; 
and, second, that it reserves to itself 
the right at any time to decide against 
its clients where justice requires it. 
As a fact, however, this charging of 
ten per cent is a matter of theory rather 
than of practice. It is the rarest thing 
for a legal aid society, that of New York 
excepted, ever to get a claim exceeding 
eight dollars. For years the society will 
find the maximum collection to be 
between five and seven dollars, while 
the minimum claim often goes as low 
as fifty cents. 

How do applicants come to know of 
legal aid societies? In the most various 
ways, through items in the newspapers, 
through friends of former applicants, 
through charitable organizations, es- 
pecially through children’s aid societies, 
through court officers and judges, through 
county attorneys, through lawyers who 
refer poor clients to the legal aid society. 
Of 7,291 applicants at the Harlem 
branch in New York City no less than 
1426 were referred to the society directly 
by the courts themselves, all the direct 
result of the society’s policy of adjusting 
difficulties by informal arbitration and 
not by litigation for its own sake. 
Thousands of instances exist showing 
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the happy results of such a policy. A 
few weeks ago, at Rochester, N. Y., 
the local bar association voted a hundred 
dollars for the support of the legal 
aid work done in that city. 

It must be admitted that there are 
in the legal profession men wholly 
unworthy of their high calling. It is 
also true that it is a difficult thing to 
get a lawyer to sue his brother lawyer, 
shyster though he be. One local bar 
association in New England, when 
referring a case of oppression by an 
unscrupulous lawyer to the local aid 
society, does so with the express request 
that it investigate the case, and with 
the implied request that, if necessary, 
it sue the delinquent attorney, especially 
in cases of petty embezzlements and 
overcharges practised upon the poorest 
of the poor. 

One method followed by legal aid 
societies in the prosecution of their work 
is the employment of students of charac- 
ter and merit who aid the society in 
its work, not by practising law, but by 
finding for the society’s attorneys not 
only what the law is, but also what 
is often far more necessary, viz., what 
the real facts are in the case, the facts 
that can be proved. In the North- 
western University law school students 
are permitted to assist the Chicago 
Legal Aid Society as a reward and proof 
of the merit of their work at the school. 
It is with them work without pay, 
or rather the work itself is its own 
reward. 


V. 


The results of the legal aid society 
movement have generally been merged 
in the general work that is being done 
by all good citizens everywhere for the 
welfare of their fellow men. The sor- 
rows of the poor are known only to the 
poor; but their wrongs are now being 














brought to the notice of the nation, 
chiefly through the publicity that results 
from the work done by the legal aid 
societies. In whole or in part, directly 
or indirectly, the legal aid societies 
are bringing about, or have brought 
about, the establishments of model 
municipal courts; the abolition of the 
‘“Sack-rabbit practices” of many of 
the justice courts of the West; the pre- 
vention of foreigners from being kid- 
napped and forced to work on the 
oyster boats off the coast of Maryland; 
the regulation of loan agencies and the 
assignment of wages, especially the 
provision that such an assignment must 
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have the signature of the wife as well 
as the written acceptance of the employ- 
er of the workman; the organization 
of credit unions and remedial loan 
associations; the protection of the sailor 
against the crimp; the founding of 
chattel mortgage societies, and personal 
loan associations; the various blue sky 
laws; and much other legislation, im- 
possible of enumeration here and of the 
greatest benefit to the people of the 
United States, to rich and poor alike, 
allaying social resentment and _sus- 


picion and preparing the way for the 
better time that is surely coming for 
the nations of the world. 











S AN example of putting the cart 

before the horse, the present mode 
of teaching the case method in the 
schools of the United States takes first 
prize. In most of the schools that 
pursue this system of instruction the 
student is given each day a certain 
number of cases to read. These cases 
are supposed to illustrate a given doc- 
trine of the law. 

The looking up of these cases, and 
the reading of them, requires no special 
skill, aside from understanding the 
technical words and phrases used therein. 
The student is expected to come to 
class with the case in mind, so as to be 
able to recite on it by giving the facts, 
then the law as laid down by the case. 
These cases are usually given and 
studied to supplement the reasoning 
as given in the text-book that is taught 
in connection with them. 





A Law Student’s Criticism of the Case Method 


By LEsLIE CHILDS 






Certainly the recitation on a case, 
where the ratio decidendi is given, 
followed by an examination of the 
dicta, then a comparison with other 
cases and possibly with some criticism, 
is useful and develops the student’s 
power to think on his feet. But it is 
more a training for the memory than 
for the reason. 

Most graduates of law schools are 
familiar with, and can give, the elemen- 
tary principles of any branch of our 
law. But that same student, when 
confronted with a state of facts that 
vary in some degree from the broad 
rule as laid down by his text-writer, is 
lost. His not knowing the law that 
applies to a certain set of facts is not 
the sad feature of the situation, for that 
might happen to the most able practi- 
tioner, but the fact that he does not 
know where to look for the law is pathetic. 
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Now for a suggestion. Would it not 
be better to give the student a set of 
facts, and require him to find a case 
whose facts ran parallel or were analo- 
gous with them, than simply to give 
him a case, with the law and the facts 
all classified and ticketed, for his in- 
spection? I anticipate the objection 
that the above method requires too 
much time, in relation to the ground 
covered, and the further objection that 
that manner of teaching is really brief- 
making, and that the schools are rapidly 
adding that subject to their courses. 

Now as to the objection of time. 
Would it not be of more lasting benefit 
for the student to brief one set of facts, 
even though it took him a day —I 
am assuming that the statement of 
facts would not be one requiring a very 
deep search—than simply to read 
half a dozen cases? Would he not be 
compelled to use his reasoning power 
more, in the making of a brief of this 
kind, than in the reading of fifty cases? 

Another thing, the most important 
of all, remains to be taken into considera- 
tion. The tools of the present day 
lawyer comprise a wonderful collection 
of digests, reports, text-books, and en- 
cyclopedias. The simple mechanics of 
these books is a study within itself, 
and no practitioner can hope to succeed 
without mastering them. 

The simple reading of cases does not 
teach one the use of law books, or the 
mechanics of the digests, nor does it 
give him an inkling of the thousand and 
one little things that the expert brief- 
maker will use every day. But after 
a student has briefed one point of law, 
he knows where to find it ever after- 
wards. And in the briefing of that 
point he has touched the edge of possibly 
a dozen other subjects, in such a way 
that he will know where to look for 
them if occasion demands. Also, in 
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order to find his point he has been com- 
pelled to use the books, and to use them 
in the manner lawyers use them. 

It is not claimed that the reading of 
cases should be dispensed with. That 
would be impossible under any system. 
But it is urged that the reading of cases 
does not give the student the instruction 
that the other method would in the 
same time. It certainly is a poor way 
of teaching the use of the books, and 
the habit of attacking each problem as 
an individual, both of which the student 
must sooner or later learn. 

The result of the present method is 
the turning out of graduates who are 
bewildered when confronted with a 
strange set of facts. If they cannot 
classify them, and have not had a case 
in which the same points were decided, 
they don’t know where to begin their 
search in the books. And the young 
lawyer has simply got to learn a whole 
lot that he should have been taught 
along with other subjects while in 
school. Would it not be better, and 
wouldn’t the student cover more ground 
in briefing fifty cases, than if he merely 
read and recited on five hundred? 

Now as to objection number two, 
that teaching by the proposed method 
is really brief-making, and that the 
schools are rapidly adding that branch 
to their courses. An examination of 
over fifty announcements, taken from 
the leading law schools of the United 
States, shows a little over 15 per cent 
as having a course that in some way 
attempts to teach what is suggested 
here. And that course is, almost with- 
out exception, tucked away at the end 
of some light term, and in no school, 
whose announcement was examined by 
the writer, was it given the time in 
proportion to its importance. 

Here is a subject on the proficiency 
of which the young lawyer’s success or 
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failure depends, and for the most part 
it is left to the student’s own initiative, 
whether he learns anything about it or 
not. If he is not of an inquisitive turn 
of mind, and prone to outside investiga- 
tions, he may pass his examinations in 
acreditable manner, receive his diploma, 
and leave the law school as uninformed 
as he was when he entered respecting 
the use of law books. He will have the 
learning about the law, but he will be 
ignorant of the use of the tools. Then 
is it any wonder that he cuts his hands 
when he tries to use them? 

“Oh,” the stock expression is, “he'll 
naturally learn how to use the books.” 
Some people seem to think that a knowl- 
edge of the use of law books comes 
without an effort. But after watching 
the performance of several hundred dif- 
ferent lawyers in court, the writer is 
convinced that a good percentage of 
them did not know where or how to 
find the law. It was either that, or 
they were too lazy to look it up, and one 
dislikes to think that. 

The Hon. Horace E. Deemer of the 
Supreme Court of Lowa says: “Brief- 
making is an art in which there are few 
masters. I have been amazed at the 
helplessness of law students, and even 
of lawyers, when they go into a library 
to search for authorities. A good lawyer 
is one who knows where to look for the 
law; and after he has found it knows what 
to do with it. Law schools should teach 
their students how to do these things.” 

The writer has had the use of a large 
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law library, and has seen attorneys who 
had been engaged in practice for years 
come into that library and be compelled 
to get instruction from the librarian on 
how to use many of the books. They 
did not know how to brief a set of facts, 
did not know how to look up the law 
in a thorough manner, or exhaust the 
authorities on a given point. Surely 
when they went into court, with the 
kind of a brief they were capable of 
preparing, they did not go there with that 
assurance of being right that an attorney 
ought to have. 

Of course the attorneys alluded to in 
the above are not engaged in the most 
lucrative practice in their states, and 
their names have no special significance, 
but they are the rank and file of the pro- 
fession. They are in the fold from which 
are selected many of our public officers, 
and in many instances they are elevated 
to the bench. 

Certainly there would be a great 
difference in the product of the schools, 
if the time that is devoted to teaching 
the case method as it is taught today 
was given to fitting cases to facts, in- 
stead of reading so many cases. Then 
when the student left his school he 
would be a master of his tools. And 
when the client stumbled into his office, 
with a set of facts badly tangled, the 
young attorney would know where to 
start in order to unravel the tangle. 
And with that knowledge firmly im- 
planted in his system, he is on the high 
road to success. 








Superfluous New Trials and the Seventh Amendment 


By THE EDITOR 


N able review of the decision of 

the United States Supreme Court 
in Slocum v. New York Life Insurance 
Company,' written by Professor Henry 
Schofield, appears in the last three 
issues of the Jilinois Law Review.2 Pro- 
fessor Schofield’s agreement with the 
result reached by the majority of the 
court by the close vote of 5 to 4,’ is 
founded on a narrow conception of 
the province of the trial court, and on 
a disposition to look upon a certain 
phase of what he describes erroneously 
as an expansion of judicial power, as 
in violation of the Seventh Amendment. 
This attitude rests upon an artificially 
rigorous view of the distinction between 
questions of fact and questions of law. 
In forcing this distinction too far 
Professor Schofield comes into collision 
with principles sanctioned by long usage 
and into conflict with the cogent if not 
absolutely impeccable reasoning of the 
minority opinion. 

We propose to consider the subject 
in its general aspect, because of its 
great importance for the reasons set 
forth by Mr. Justice Hughes in his 
opening remarks: 

The serious and far-reaching consequences 
of this decision are manifest. Not only does 
it overturn the established practice of the federal 
courts in Pennsylvania in applying, under the 
Conformity Act, the provisions of the state law, 
but it erects an impassable barrier — unless the 

1228 U.S. 364 (see 25 Green Bag 274). 

2New Trials and the Seventh Amendment — 
Slocum v. New York Life Insurance Co."" By Henry 
Schofield, Professor of Law in Northwestern Uni- 


versity. 8 Illinois Law Review 287, 381, 465 (Dec., 
Jan., Feb.). 


’ Holmes, Lurton, Hughes, and Pitney, JJ., 
dissenting. 


Constitution be amended — to action by Con- 
gress along the same line for the purpose of 
remedying the mischief of repeated trials, and 
of thus diminishing in a highly important 
degree the delays and expense of litigation. It 
cannot be gainsaid that such a conclusion is 
not to be reached unless the constitutional 
provision compels it. 

The decision in this case has pro- 
voked much adverse comment in the 
legal press,t and has embarrassed the 
American Bar Association’s special com- 
mittee in its desire to promote certain 
reforms looking toward a more expedi- 
tious and scientific procedure.’ It 
is hardly to be expected that any pro- 
gressive reform in procedure can fail 
to encounter occasional obstacles in 
the rigidity of a body of meticulously 
observed tradition. It has been sur- 
prising, however, to find that the 
Constitution itself could be seriously 
considered, by judges who are adepts 
in the science of procedure, to impose 
any restraint on the movement to cut 
out unnecessary retrials of issues of 
fact, under any rule of practice which, 
notwithstanding any innovation it may 
entail, preserves in its integrity the 
essential rights bound up with common 
law trial by jury. 

The language of the Seventh Amend- 
ment® means that the essential elements 


‘Trial by Jury in United States Courts,’’ by 
J. L. Thorndike, 26 Harvard Law Review 732; 
editorial comment in 26 Harvard Law Review 738, 
13 Columbia Law Review 544, 47 American Law 
Review 906; see also 25 Green Bag 274, 344, 482. 

5 See Proceedings of the American Bar Association 
1913, p. 561; 25 Green Bag 424. 

6‘*In suits at common law, where the value in 
controversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved, and no fact tried 
by a jury shall be otherwise re-examined in any 
court of the United States, than according to the 
rules of the common law.” 
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of common law trial by jury shall be 
preserved, not that every incident of 
pleading and practice which entered 
into the system of trial by jury in 
England before the adoption of our 
Constitution shall be retained. While 
it was a general principle of common 
law trial by jury that the determination 
of issues of fact should belong to the 
jury exclusively, this rule was subject 
to various exceptions giving the court 
the right to determine, under appro- 
priate conditions, the legal effect of 
evidence, and the position taken by 
Professor Schofield, if uniformly ad- 
hered to and pressed to its ultimate 
consequences, would result in an ex- 
tension of the powers of the jury far 
beyond their eighteenth century scope. 
“According to the rules of the common 
law’ in the Seventh Amendment does 
not mean in absolute conformity with 
every technical requirement of common 
law pleading and practice; the phrase 
simply means not repugnant to the 
underlying principles of the common 
law. As the American Bar Association’s 
special committee said in its last annual 
report: 


There is no divine right to have the rules of 
evidence, or of procedure, always remain the 
same. Out highest Court has so held again and 
again, and has sustained state laws permitting 
a majority of a jury to decide a case, as in Utah, 
and other innovations as great, as where prose- 
cutions for felonies are instituted by information 
rather than indictment.’ 


No argument, therefore, which seeks 
to sustain the decision in the Slocum 
case by over-emphasizing the form- 
alities of eighteenth century procedure 
and slighting the fundamental principles, 
can be pertinent to the issue. To sus- 
tain the Slocum decision on this ground 
is to fall into the errors of technicalism 


7 Proc. Am. Bar Assn., 1913, p. 566. 
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and over-tenacity of form: The adop- 
tion of a constitutional amendment, 
to remedy the consequences of legal 
technicalism, ought not to be necessary, 
but if there is no other way of vanquish- 
ing the evil of superfluous new trials a 
constitutional amendment will certainly 
be advisable. 

In the present instance no one pro- 
poses that the Supreme Court shall 
overturn the common law system of 
trial by jury, or undermine it by sanc- 
tioning any innovation which radically 
modifies the institution. What is de- 
sirable is that the Supreme Court, by 
interpreting the Constitution in a sense 
duly cognizant of the principles of the 
common law in their historical develop- 
ment, shall treat as wholly legitimate 
any improvement in the system of trial 
by jury which does not contravene the 
inherent principles of that system. It 
is obviously impracticable under the 
Constitution to substitute for trial by 
jury any different device, with the ex- 
pectation that it will work more effect- 
tively in the interests of justice. But 
it should be possible to strengthen trial 
by jury by the logical extension of 
principles which have come down with 
it from the eighteenth century. What- 
ever, without substituting a different 
device, will make the existing device 
more workable or more efficient by 
developing it in harmony with its 
traditional spirit, is not easily to be 
regarded so drastic a reform as to call 
for the adoption of an additional con- 
stitutional amendment. 

The question what form of trial 
by jury, especially on appeal, is manda- 
tory, of course hinges on an historical 
inquiry, but this historical inquiry must 
be directed to ascertaining solely the 
basic principles of jury trial at common 
law, omitting all non-essential details 
of the common law system. 
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No one, so far as we know, has pro- 
posed to cut out retrials before a jury 
on issues of fact when they are clearly 
necessary, as on the ground of newly 
discovered evidence for instance, or 
of evidence improperly admitted or 
excluded, affecting the substantial rights 
of the parties. Professor Schofield 
lays some stress on the point that the 
controversy passed upon in the Slocum 
case might have been decided more 
justly in the second trial, for then the 
plaintiff might have been able to put 
forward stronger evidence in support 
of theclaim. As the Court said, however, 
in its dissenting opinion in the Slocum 
case: 


It is said . . . that a new trial affords oppor- 
tunity to a plaintiff to better his case by present- 
ing evidence which may not have been available 
before. But we are not dealing with an applica- 
tion for a new trial upon the ground of newly 
discovered evidence, or with the principles con- 
trolling an application of that sort. We are 
concerned with the question whether a party 
has a constitutional right to another trial, 
simply because the trial court erred in its deter- 
mination of a question of law which was decisive 
of the case made. Had the trial court done 
what this court says it should have done, it 
would have directed a verdict for the defendant; 
and if the jury, simply following the instruction 
of the trial court, had so found, final judgment 
would have been entered and no new trial would 
now be granted. Still the jury would not have 
passed upon any question of fact, but would 
simply have obeyed the judge. The oppor- 
tunity to better the case on a second trial would 
probably be as welcome, but it would not be 
accorded. I am unable to see any basis for a 
constitutional right to another trial in the one 
case and not in the other. 


The retention of the right to a new 
trial on the ground of newly discovered 
evidence, or of substantial error in ad- 
mitting or excluding evidence in law 
affecting the issue, is desirable, and no 
one has proposed that the right to a 
new trial on these grounds be abridged. 
Under such circumstances new trials 





are not superfluous but essential to the 
administration of substantial justice, 
The elimination of purely superfluous 
new trials ought not to be supposed 
to invade the constitutional rights of 
any litigant, and it should be noted 
that the decision in Slocum v. New 
York Life Insurance Co. serves to sustain 
the right to a new trial in those circum- 
stances in which the second trial would 
merely duplicate the first by passing 
upon the same evidence and the same 
issues of fact. Under this decision it 
is no longer necessary that the applica- 
tion for a new trial be based upon the 
existence of newly discovered evidence 
or upon the improper admission or 
exclusion of evidence. It is sufficient 
that certain rulings, made actually 
not upon evidence, but upon the effect 
of evidence, be made the ground for 
an application for a new trial. The 
question that suggests itself is why 
such rulings should not be prohibited 
in the lower’ court, either by statute 
or by rules of practice, if they are to be 
treated as sufficiently important to 
provide loopholes of which advantage 
may be taken in asking for a new trial. 
If the right of a defendant to have 
judgment rendered by a trial court in 
accordance with the evidence is sub- 
stantial and not merely formal, and 
therefore a new trial must always be 
awarded when the appellate court re- 
verses the trial court upon a question 
of fact, why should such a substantive 
right spring into existence only after 
the higher court has pronounced judg- 
ment? Why should it not exist from 


the beginning, and enable the litigant 
to have the evidence passed upon by 
the jury without any instruction from 
the court as to its sufficiency? Why not, 
in a word, abolish the trial court prac- 
tice of directed verdicts and judgments 
non obstante veredicto altogether? 
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Professor Schofield would apparently 
question the propriety of such a phrase 
as ‘the legal effect of evidence.”’ His 
position seems to assume that in passing 
upon the legal effect of any evidence 
before it the court is invading the 
province of the jury. Such an assump- 
tion seems an extreme application of the 
doctrine that the jury is the exclusive 
judge of questions of fact. No doubt, 
in directing a verdict on the ground of 
lack of evidence the court has to weigh 
the evidence for itself, and every de- 
termination of this sort may be said 
to involve a determination of fact. 
But rules as to what constitutes libel 
or negligence, for example, have been 
evolved which provide the standard 
by which a given set of facts may be 
measured, and the application of such 
a standafd cannot by any means be 
said to involve an issue solely of fact. 
The court, in certain cases, may be 
said to decide a mixed question of law 
and fact, even though the legal issue 
overshadows the fact issue to such 
an extent as to justify the withdrawal 
of the question from the jury. It is 
not the less true that in deciding other 
questions commonly treated as clearly 
legal in their nature, such as whether 
a certain scrap of evidence may be ad- 
mitted or excluded, a mixed question 
of law and fact may also be said to be 
involved, for the court must both weigh 
the evidence and apply the standard 
by which its revelancy is to be de- 
termined. Professor Schofield could 
argue that any of these mixed questions 
involve determinations of fact, without 
taking a position that could be called 
illogical. The orthodox doctrine, how- 
ever, that legal questions are presented 
by such issues, is equally tenable. The 
notion that every issue of. fact falls 
exclusively to the province of the jury, 
if pressed to its extreme logical conse- 
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quences, would force the submission 
of every question of exclusion or ad- 
mission of evidence to the jury, and 
would deprive the judge of all power 
to take any part in the conduct of the 
trial beyond that of submitting general 
rulings, which could be applied and 
effectuated only by some other func- 
tionary. Consequently we cannot ac- 
cept the position which Professor Scho- 
field argues with so much learning in 
attempting to undermine the argument 
of Mr. Justice Hughes with respect to 
the character of the ancient demurrer 
to the evidence. By the demurrer to 
the evidence, the determination of an 
issue of fact was withdrawn from the 
jury, and while Professor Schofield 
may argue that in the case of parole 
evidence this was done with the consent 
of the parties, the fact that there was 
no such consent in the case of written 
evidence establishes the point that one 
of the parties could be deprived of his 
supposed right to a jury’s verdict. 
Whether the court, in ruling upon a 
demurrer to the evidence, was deciding 
an issue of law, as Mr. Justice Hughes 
maintains, or an issue of fact, as Pro- 
fessor Schofield claims, is of minor 
importance, as in any view of the pro- 
ceeding the formation of a conclusion on 
the evidence was taken from the jury. 
And under the rules of the common law 
such a substitution of a judicial for a 
jury finding did not signify any violation 
of the right of trial by jury. 

Conceding, for the sake of the argu- 
ment, that in ruling upon any question 
as to the sufficiency of evidence to 
support a given legal proposition the 
court is passing upon an issue of fact, 
it is nevertheless true that the with- 
drawal of such issues does not imply 
an unconditional withdrawal of all 
issues of fact from the jury, but only a 
withdrawal under certain restrictions 
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which are jural in their nature, rather 
than based solely on convenience or dis- 
cretion. The court, when it directs a 
verdict for the defendant because there 
is insufficient evidence, or when it sets 
aside a verdict because it is against the 
evidence, is not acting in the exercise of 
an unfettered discretion, but is pronounc- 
ing judgment under restrictions which 
curb judicial power and maintain the 
supremacy of the jury in its own distinct 


province, as prescribed by law. Such 
restrictions are so _ rigidly observed 
that this exercise of judicial power 


can be said to offer no menace to the 
right of trial by jury. And when a 
demagogic appeal is uttered, now and 
then, by some amateur statesman who 
proposes to abolish the right to set 
aside verdicts, the question is always 
pertinent whether he has taken pains 
to inform himself, even superficially, 
concerning the inherent legal limitations 
of this right. 

The object of any historical inquiry 
into this subject, then, must be to 
prove that under the rules of the common 
law as preserved by the Seventh Amend- 
ment, no power existed in a court in 
England in the eighteenth century to 
control the verdict in any way by 
ruling upon the legal effect of evidence. 
This proposition is odd on its face and 
of course incapable of proof. In justice 
to Professor Schofield it must be said 
that he does not state the formalist 
position in so extravagant a form; still 
if, as he argues, the court has no business 
to deal with any issue of fact, the logical 
consequence is of course to deny to 
the court any right to substitute its 
own judgment for that of the jury, and 
the effect would be the same whether 
the province of the jury is invaded by 
substituting the judgment of the court 
for the verdict of the jury, or the 
verdict is influenced by rulings on the 
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admissibility of evidence, or set aside 
on any view of the actual import of 
the evidence presented. 

While the foregoing historical thesis 
is incapable of proof, it is however true 
that Professor Schofield does prove a 
part of the thesis, in that he shows 
this limited control of the verdict, of 
which we are speaking, to have rested 
in several instances on the consent of the 
parties. He says, for example, that 
the English reserved-question practice 
was founded upon the consent of the 
parties, and that this consent was nevera 
fiction. The court, in other words, 
was without power to give judgment 
non obstante veredicto, except with the 
consent of the parties. The position 
taken by Chief Justice Rugg in Bothwell 
v. Boston Elevated Railway Co.,° who said 
that the reserved-question practice “‘per- 
haps rested in many instances on con- 
sent,’’ is criticized as getting a ‘‘near- 
hold”” on the point, but just missing 
what Professor Schofield treats as the 
uniformity of the requirement of con- 
sent in all these instances in which a 
question as reserved and judgment 
given otherwise than in accordance 
with the verdict. Many will perhaps 
be surprised at the confidence with 
which it is maintained that the consent 
was never a fiction, but the position of 
the learned author on this subject, 
which he has doubtless examined with 
care, may not easily be discredited, and 
a nice question arises upon which the 
evidence on either side may be rather 
scant. 

If the consent of the parties was 
uniformly necessary to set aside the 
verdict and a strong prima facie case 
can be made out in favor of that posi- 
tion, one may say in this sense that 
Professor Schofield has partly proved 


8 P. 397, footnote. 
9102 N. E. Rep. 665; see 25 Green Bag 482. 
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that at common law the judicial power 
could not be “‘expanded’”’ at the expense 
of the jury in the manner here considered. 
Why, then, is the admission so readily 
made that the practice of directing a 
verdict in accordance with the evidence 
conforms to the rules of the common 
law, when the virtually parallel case of 
setting aside the verdict as against the 
evidence is maintained to be repugnant 
to the common law? Apparently Pro- 
fessor Schofield is not aware of the 
inconsistency of this attitude. He 
does not see what a stultifying con- 
cession he makes when he says: 


It is established that the practice of directing 
a verdict in federal courts in a case turning on a 
question of fact is consistent with the Seventh 
Amendment, and on principle there can be no 
question at all that it is. 1 


We have referred to the two cases as 
“virtually parallel’’ in principle, and 
the same general principle is involved 
in all of these instances of judicial rulings 
upon the effect of evidence, whether 
it is a matter of directing a verdict, 
ruling upon a demurrer to the evidence, 
or setting aside a verdict. The decision 
in Coughran v. Bigelow," which decis- 
ively sustained the _ constitutionality 
of directing a verdict upon a judicial 
ruling on the insufficiency of evidence, 
does not seem to us to be satisfactorily 
dealt with, if we may so express our- 
selves with due deference. We regard 
Coughran v. Bigelow to have _ been 
correctly decided, for if at common 
law the plaintiff was positively entitled 
to the verdict of a jury (a proposition 
which we question), such a right became 
merely hypothetical and imaginary so 
soon as the consent of the plaintiff 
became a bare, unmeaning formality, 
which it is apparent that it soon became. 
As Professor Schofield himself says: 


10 P, 305. 
1 164 U. S. 301. 





Superfluous New Trials 111 


The consent of the plaintiff to a nonsuit was 
a fiction in the case of a normal plaintiff, because 
of the practical operation of the judicial power, 
introduced in 1665, to grant a new trial when 
the verdict was a false verdict against the weight 
of the evidence, so that only a foolish plaintiff 
would insist on the verdict of a jury for him or 
against him when the trial judge strongly recom- 
mended consent by the plaintiff to a nonsuit for 
want of evidence to support his case, for if the 
plaintiff happened to get a verdict it was certain 
the court im banc would order a new trial.” 


It is surely not an easy analytical 
problem to determine whether the facts 
of such a situation disclose the absolute 
extinguishment of the right to the 
verdict of a jury. Perhaps fuller his- 
torical data are desirable to aid in a 
completely satisfactory solution. The 
fact, however, that only a “foolish 
plaintiff’ would invoke the right to a 
new trial goes to show that the right 
itself had, for whatever reason, become 
practically useless. It also is certain 
that the plaintiff parted with certain 
procedural rights in the first trial 
without receiving any offsetting ad- 
vantage in the conduct of the case 
on a retrial that could be described as 
making restitution for that of which 
he had been deprived. That under 
such circumstances a clear common law 
right of the plaintiff cannot be made out, 
to have the verdict of a jury for him or 
against him, against the evidence, Pro- 
fessor Schofield himself recognizes, when 
he refers to it in derogatory terms as 
the ‘‘so-called common law right of 
a foolish defendant,”’ which surely would 
not furnish ‘‘the standard and measure 
of the constitutional right of trial by 
jury in the federal courts under the 
Seventh Amendment.’ We are sur- 
prised that Professor Schofield should 
view this result, reached in Coughran 
v. Bigelow, as consistent with his position 


12 P, 305, footnote. 
13 P, 306, footnote. 
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that at common law the substitution 
of a judicial finding for the verdict 
of the jury, save by consent, was im- 
proper. That proposition, if consistently 
applied, seems to us to call for the con- 
demnation of the decision in Coughran 
v. Bigelow as unconstitutional, and for 
an interpretation of the Seventh Amend- 
ment in a manner which would make 
all nonsuits for want of sufficient evi- 
dence, and all directed verdicts based 
on the character of the evidence, an 
infringement of constitutional guaranties. 
This illustration seems to us to show 
the essentially iconoclastic position Pro- 
fessor Schofield has assumed — a _ posi- 
tion which if maintained with entire 
logical consistency would entail a radi- 
cal transformation of our constitutional 
law, with the result of placing the jury 
in a far more tyrannical and arbitrary 
position than it occupied under the 
common law. 

The consequences of Professor Scho- 
field’s historical argument that the 
consent of the parties was a necessary 
ingredient of the reserved-question prac- 
tice would be far-reaching. The Ameri- 
can Bar Association’s bill, which is 
usually supposed simply to preserve 
the old common law practice, would 
according to this view contemplate 
so radical a departure from it as to be 
plainly unconstitutional. The bill, now 
in both houses of Congress, contains 
the following provisions: 


The trial judge may in any civil case submit 
to the jury in connection with the general verdict 
specific issues of fact arising upon the pleadings 
and evidence, reserving any question of law 
arising in the case for subsequent argument and 
decision, and he and any court to which the case 
shall thereafter be taken on writ of error shall 
have the power to direct judgment to be entered 
either upon the verdict or upon the special 
findings if conclusive upon the merits.4 


14 Proc. Am. Bar Ass'n, 1913, p. 571. 


Tidd, the authority on common law 
practice, is thus quoted on this very 
subject in an editorial note in the 
American Law Review: 


It sometimes happens that a point is reserved 
or saved by the judge at nisi prius with liberty 
to apply to the court for a nonsuit or verdict; in 
which case the court has been in the habit of 
considering itself in the situation of the judge 
at the time of the objection raised, and a nonsuit 
or verdict is entered according to their deter- 
mination without subjecting the parties to the 
delay and expense of a new trial. 


The silence of Tidd and other his- 
torical writers in dealing with the sub- 
ject renders the position of the supposed 
right to have a nonsuit or judgment on 
special findings entered only by consent 
dubious and insecure, and it does not 
appear to us that Professor Schofield 
has succeeded in establishing his bold 
historical thesis. The Massachusetts 
court, with such an authority as Tidd’s 
Practice before it, was able only to 
deduce the fact that ‘“‘this practice . . 
perhaps rested in many instances on 
consent,’’ and it seems difficult to con- 
vict Chief Justice Rugg of ignorance 
or carelessness in thus disposing of the 
matter.” 

It is to be remembered that rules of 
practice long pursued in New York, 
Massachusetts, and other state juris- 
dictions, though in violation of Pro- 
fessor Schofield’s fundamental _ prin- 
ciples, were grounded in the learning 
of a long line of judges who were fam- 
iliar with common law principles and 
zealous in preserving the right of trial 
by jury in its integrity. In view of 
this fact, it is unlikely that the Supreme 
Court, in deciding upon other questions 
that may hereafter arise under the 
Conformity Act, will go so far as to 


1347 Am. L. Rev. 908 (Nov.—Dec. 1913.) 
16 In Bothwell v. Boston El. Ry. Co., op. cit. 
17 See p. 398, footnote. 
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carry the doctrine of the Slocum case 
to such extreme limits as Professor 
Schofield. The decision in the Slocum 
case unfortunately went too far, but 
not so far, we believe, as to rule that the 


whole system of avoiding the delay 
and expense of new trials by means of 
judicial rulings upon the sufficiency 
or insufficiency of evidence is unconstitu- 
tional. 





The Meeting of the New 


HE most salient feature of the 

thirty-seventh meeting of the New 
York State Bar Association, held in 
New York City Jan. 30-31, was the 
report of the Committee on the Discharge 
and Commitment of the Criminal 
Insane, a report which has been the 
subject of widespread comment in the 
technical and lay press. 

The committee characterized as an 
“exploded theory” the assumed inability 
of an insane man to distinguish between 
right and wrong. The report pointed 
out that under the present law an act 
committed by a person who is an idiot, 
imbecile, lunatic, or sufferer from in- 
sanity is not acrime. This theory that 
an insane man cannot be adjudged 
guilty of a crime, said the committee, 
needs to be completely repudiated. 


His mental disease may be of such a quality 
as to make unjust the inference of a criminal 
motive in a given case. This is for the jury 
to say. The difficulty lies in the cases which 
fall within the classification known as the border 
line. A man may have a mental disease of such 
quality that it would not be unjust to punish 
him for a given deed. On the other hand, it 
may be such that he should not be punished. 
The right of a jury to convict or acquit suffices 
for that dilemma. 

The insane man is no longer regarded as 
possessed by a demon, and for that reason 
irresponsible. He is regarded by the medical 
experts who have studied him as afflicted with 
a mental disease of one kind or another which 
has prevented him from the outset, or impaired 
later his ability to regulate his conduct. The 
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mentally sick man may have intent as well as 
the well man. 

True, there may be some species of mental 
unsoundness or unconsciousness when a man does 
not know what he is doing. Whatever state 
he is in, it is a question of fact, and therefore 
whether he was in such a state of mind as not 
to be able to control his actions is for the jury - 
to determine. This has come to be recognized 
in cases of intoxication, which, though not a 
defense, may be taken into account by a jury. 


The committee recommended specific 
changes in legislation permitting the 
verdict of “guilty but insane’’ when it 
appears that the act charged was done 
while in a state of incompetency due 
to “idiocy, imbecility, lunacy, or in- 
sanity,’ which impaired the ability of 
the accused to regulate his conduct; 
providing for the confinement of those 
adjudged ‘‘guilty but insane”’ in a state 
asylum for the criminal insane during 
the same term of confinement as their 
imprisonment would be for if they were 
competent, with the proviso that one 
who becomes competent may apply 
to the Governor to be confined there- 
after in a state prison; and providing 
also for expert commissions of inquiry 
to determine whether one confined in an 
asylum for the criminal insane may be 
discharged without danger to the public 
peace or safety, in which event the 
Governor, if he does not see fit to grant 
a pardon, may order the transference 
of the offender to a state prison for the 
remainder of the period of sentence. 
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This report was adopted by a strong 
majority report of the Association. 

The recommendations of the Com- 
mittee on Law Reform dealt with this, 
among other subjects, in a somewhat 
different way. They drew attention 
to the fact that in the Thaw case extra- 
dition would have been promptly granted 
by the state of New Hampshire if the 
statutes of New York had contained 
a provision under which Thaw would 
have been confined under a finding of 
“guilty but insane,’ making him a 
fugitive from justice if he escaped to 
another state. The complications that 
had arisen in the Thaw case, they said, 
could be obviated by amending sections 
438 and 454 of the Code of Criminal 
Procedure so as to provide that when 
the defense is insanity of the defendant, 
and the jury are of the opinion that he 
was insane at the time of the commission 
of the crime, they return a special verdict, 
finding him guilty but insane when the 
offense was committed. Thereupon, if 
he be in custody, and the court deems 
his discharge dangerous to the public 
peace and safety, it shall order him to be 
committed to a state lunatic asylum 
until he becomes sane; if he do become 
sane the court shall thereupon, instead 
of at once ordering his discharge, institute 
an investigation as to whether his free- 
dom from all custody may be dangerous 
because of the probability of a recurring 
attack of insanity. If upon such inves- 
tigation it be finally determined that 
there is no such probability, he may be 
discharged. If there be reason to be- 
lieve that he again may suffer from in- 
sanity, he shall be retained in custody as 
the court shall direct. 

Former Judge Alton B. Parker, the 
retiring president, delivered the opening 
address before the association. In it he 


referred to members of the bar associa- 
tions as tribunes of the people, and op- 
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posed the recall of judges and of ju- 
dicial decisions as steps to undermine 
constitutional government. 

Hon. Edgar Montgomery Cullen, for- 
mer Chief Judge of the Court of Appeals, 
who was elected an honorary member 
of the Association at this meeting, de- 
livered an address in Carnegie Hall, on 
“The Decline of Personal Liberty in 
America.”’ In it he deprecated the 
tendency to invoke the aid of the military 
in suppressing industrial disturbances, 
the imposition of restraints on marriage 
by eugenic laws, persecution of Christian 
Science medical practitioners, and at- 
temps to curb the liberty of the press 
by forbidding, for example, newspaper 
reports of executions of criminals. His 
paper has been widely commented upon 
with approval by the public press. 

Judge A. T. Clearwater, at the request 
of the Committee on Law Reform, sub- 
mitted a paper upon ““The Deterioration 
of the Trial Jury,”’ in which he recom- 
mended that a large number of the 
statutory exemptions from jury service 
should be abolished. The Committee 
on Law Reform advocated in its report 
the removal of a large number of exemp- 
tions, the abolition of sheriffs’ juries, 
which serve as a means of permitting 
many men of wealth and social dis- 
tinction to escape jury service, and the 
removal of the statutory preference in 
favor of non-voters. The Committee 
also asked that the propriety of legisla- 
tion making men who reside in Connec- 
ticut or New Jersey, but are actively 
engaged in business in New York County, 
liable for jury service in New York be 
seriously considered by the Association. 

Congressman Hull of Tennessee, 
author of the federal income tax law, 
in an address delivered before the Asso- 
ciation, defended the system of payment 
at the source. Other subjects for dis- 
cussion were: “Trial of Impeachments: 
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What, if any, changes should be made 
in Article 6, Section 13, of the Con- 
stitution of New York,”’ and ‘‘Work- 
men’s Compensation: The policy and 
practice as set forth in the statute 
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passed at the recent extraordinary 
session of the Legislature.” 

The meeting closed with a dinner in 
honor of former Chief Judge Cullen at 
Hotel Astor. 





The Case of “Hagar Revelly” 


HE prosecution of a New York 

publisher of good reputation, on 
the charge of circulating through the 
mails a book of immoral influence, is 
of particular interest when such a book 
has been praised by competent critics 
for its literary merit and for the purity 
of the purpose it was written to promote. 
For Mr. Daniel Carson Goodman wrote 
“Hagar Revelly’’ to prod the social 
conscience, too blind to certain serious 
evils, and to warn young girls of the 
dangers that beset them while they are 
earning their own living. The charge 
of obscenity made against such a book, 
is reminiscent of the absurdities of the 
British censorship of plays, and should 
never go so far as to subject the publisher 
or the author of the book to criminal 
prosecution in any enlightened country. 
That the proceedings should have gone 
so far in this instance as to result in 
indictment is singular. No less singular 
is the fact that the final result, though 
favorable to the publisher, should have 
had to be reached by a roundabout path, 
bristling, it would seem, with techni- 
calities. 

Where Mr. Goodman found the model 
and the inspiration for a novel such 
as “Hagar Revelly’”’ we do not know. 
He is a realist in every sense of the 
word, yet it would be hard to point to 
any definite French, Russian, or Teu- 
tonic influence, nor does he continue any 
specific literary tradition known to us. 


He recalls Arnold Bennett’s remark about 
the greatest novelists being amateurs. 
He has chosen a path all his own which 
he pursues with artlessness, directness 
and simplicity, practising a naive technic 
which compares favorably with a method 
showing traces of wider literary assimila- 
tion. His first aim is honesty in the 
treatment of actualities, an honesty un- 
perverted by zeal to make out the truth 
as either beautiful or ugly, an honesty 
that does not shrink from the colorless 
banality of three fourths of life and will 
not allow itself to be blinded by moral 
prejudices. He seeks to describe rather 
than to interpret. The movement of 
“Hagar Revelly’’ is the movement of 
actual life, uncontrolled by artistic 
design; the ending is neither happy nor 
gruesome, but impartially commonplace 
and inconclusive. The theme selected, 
that of the purity of a weak woman, 
makes such an ending more artistic than 
any other, because her character de- 
mands a suspended judgment. Not- 
withstanding this absence of any manip- 
ulation of plot or characters, the story 
is of tense interest, and incessant motion, 
simply because it is an unedited human 
document into which the personality 
of the author is permitted to obtrude 
itself hardly at all. 

Yet to say that “Hagar Revelly”’ is 
solely a truthful transcript of reality, 
merely a record of actual conditions, 
would be to condemn it as a work of art, 
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for a serious novel must be something 
more than a description, it must be an 
interpretation of life. In what mood Mr 
Goodman wrote of Hagar Revelly is 
not hard to understand. It is as if he 
had said to himself that we have too 
much of the genteel and puritanical 
tradition in fiction, obscuring our knowl- 
edge of a very thick slice of life, and that 
a book needed to be written depicting 
the actual temptations of a weak but 
innocent girl hovering on the brink of 
sexual sin, losing the firm foothold that 
shall keep her safe — a book portraying 
the masculine dissipations and seamy 
life of a great city. It is as if he said 
this to himself, but not only that, for 
then his purpose would seem to be only 
to whet curiosity by taking his reader 
into the borderland of a forbidden 
country and avoiding salaciousness by 
the narrowest possible proximity. This 
surely was not the novelist’s intention. 
It was rather: I will write of what others 
have neglected, not because people are 
hungry for particulars of irregular re- 
lationships between men and women, but 
because their sympathy needs to be 
awakened for struggling purity seeking 
self-preservation, and because their con- 
science is deadened by convention to 
perceptions of social responsibility that 
need to be aroused. That this was the 
motive may be inferred from the atti- 
tude of sympathy and tolerance con- 
stantly maintained toward Hagar, with 
whom a wise and discerning father could 
not have dealt more patiently or gently, 
and from the comprehending tenderness 
of the noble Thatah in her relations with 
her wayward sister. 

That Mr. Goodman made a sincere and 
earnest attempt to fathom feminine 
waywardness, and to show through what 
faults of temperament and upbringing 
girls are led astray, is not to be gainsaid. 
One cannot but admire his lofty detach- 


ment, his avoidance of championship 
of any hackneyed and inflexible moral 
principle, his fullness of understanding 
and his generous allowances. His novel 
is a remarkable piece of work, affording 
unmistakable evidences of power. One 
misses only the glow of imagination, and 
hesitates only because of that lack to pro- 
nounce “Hagar Revelly” a great novel. 
That it stands forth distinguished from 
contemporary American fiction is certain. 

Mitchell Kennerley, publisher of 
“Hagar Revelly,”’ was indicted in Nov- 
ember by a federal grand jury, at the 
instance of Anthony Comstock, on the 
charge of sending obscene matter through 
the mails. Mr. Kennerley demurred to 
the indictment, and his counsel, John L. 
Lockwood, argued before Judge Hand, 
in the United States District Court in 
New York City, that the book was not 
barred from the mails, for it was written 
with a sincere purpose and without 
immoral intent. Assistant United 
States Attorney John Neville Boyle, on 
the contrary, maintained that a book 
is lewd or obscene according to the legal 
definition, whenever its matter tends to 
deprave and corrupt those whose minds 
are open to such influences. Judge 
Hand overruled the demurrer to the 
indictment, his reasons being set forth 
in the following opinion: 


U. S. » MITCHELL KENNERLEY 


Demurrer to an indictment found under sec- 
tion 211 of the Criminal Code against the pub- 
lisher of a book, entitled ‘‘Hagar Revelly,” 
alleged to be obscene. The book is a novel of 
manners presenting the life of a young woman 
in New York compelled to earn her living. She 
is represented as impulsive, sensuous, fond of 
pleasure and restive under the monotony and 
squalor of her surroundings. Her virtue is un- 
successfully assailed by a man she does not love, 
and later, successfully, by one whom she does. 
After her seduction she has several amorous mis- 
adventures and ends with a loveless marriage 
and the prospect of a dreary future. In order 
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to give complete portrayal to the girl’s emotional 
character some of the scenes are depicted with 
a frankness and detail which have given rise to 
this prosecution. 

HAND, D.J. It seems to have been thought 
in U. S. v. Bennett, 16 Blatch. 338, 351, that in 
an indictment of this sort the question whether 
the case must go to the jury could be raised in 
advance of the trial by inspection of the book 
after it had been made a part of the record, by 
bill of particulars. However, in Dunlop v. 
U. S., 165 U. S. 486, 491, the Supreme Court 
said that the book does not ever become a part 
of the record, and that, therefore, “if the indict- 
ment be not demurrable upon its face, it would 
not become so by the addition of a bill of particu- 
lars.” The same rule is laid down in U. S. v. 
Clarke, 38 Fed. R. 500. It is a little questionable 
in my mind whether Mr. Boyle’s consent that 
the book should be considered as a part of the 
indictment really effects any more than if it had 
been produced by bill of particulars. However, 
as the result from any point of view is the same, 
I have considered the case as though the book 
had been set out in extenso. 

Whatever be the rule in England, in this 
country the jury must determine under instruc- 
tions whether the book is obscene. The Court’s 
only power is to decide whether the book is so 
clearly innocent that the jury should not pass 
upon it at all, U.S. v. Clarke, 38 Fed. Rep. 500, 
U.S. v. Smith, 45 Fed. 478. The same question 
arises as would arise upon motion to direct a 
verdict at the close of the case. Swearingen v. 
U. S., 161 U. S. 446, did not decide that the 
Court is finally to interpret the words, but that 
matter was left open, because the instructions 
in any case misinterpreted the statute. The 
question here is, therefore, whether the jury 
might find the book obscene under proper 
instructions. Lord Cockburn laid down a test 
in Reg. v. Hicklin, L. R., 32 B. 36 in these words: 
“Whether the tendency of the matter charged 
as obscenity is to deprave and corrupt those 
whose minds are open to such immoral influences 
and into whose hands a publication of this sort 
may fall.” That test has been accepted by the 
lower federal courts until it would be no longer 
proper for me to disregard it. U.S. v. Bennett, 
16 Blatch. 338, U.S. v. Clarke, 38 Fed. R. 500, 
U. S. v. Harmon, 45 Fed. R. 414, U. S. v. 
Smith, 45 Fed. R. 478. Under this rule, such 
parts of this book as pages 169 and 170 might be 
found obscene, because they certainly might 
tend to corrupt the morals of those into whose 
hands it might come and whose minds were open 
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to such immoral influences. Indeed, it would 
be just those who would be most likely to con- 
cern themselves with those parts alone, forgetting 
their setting and their relevancy to the book as a 
whole. 

While, therefore, the demurrer must be over- 
ruled, I hope it is not improper for me to say 
that the rule, as laid down, however consonant 
it may be with mid-Victorian morals, does seem 
to me to answer to the understanding and 
morality of the present time, as conveyed by the 
words, ‘‘obscene, lewd or lascivious.” I question 
whether in the end men will regard that as 
obscene which is honestly relevant to the ade- 
quate expression of innocent ideas, and whether 
they will not believe that truth and beauty are 
too precious to society at large to be mutilated 
in the interests of those most likely to pervert 
them to base uses. Indeed, it seems hardly 
likely that we are even to-day so luke-warm in 
our interest in letters or serious discussion as to 
be content to reduce out treatment of sex to the 
standard of a child’s library in the supposed 
interest of a salacious few, or that shame will 
for long prevent us from adequate portrayal 
of some of the most serious and beautiful sides 
of human nature. That such latitude gives 
opportunity for its abuse is true enough; there 
will be, as there are, plenty who will misuse the 
privilege as a cover for lewdness and a stalking- 
horse from which to strike at purity, but that 
is true to-day, and only involves us in the same 
question of fact which we hope that we have the 
power to answer. 

Yet if the time is not yet when men think 
innocent all that which is honestly germane 
to a pure subject, however little it may mince its 
words, still I scarcely think that they would 
forbid all which might corrupt the most corrup- 
tible, or that society is prepared to accept for 
its own limitations those which may perhaps 
be necessary to the weakest of its members. 
If there be no abstract definition, such as I have 
suggested, should not the word “‘obscene’’ be 
allowed to indicate the present critical point 
in the compromise between candor and shame at 
which the community may have arrived here 
and now? If letters must, like other kinds of 
conduct, be subject to the social sense of what 
is right, it would seem that a jury should in each 
case establish the standard, much as they do 
in cases of negligence. To put thought in 
leash to the average conscience of the time is 
perhaps tolerable, but to fetter it by the neces- 
sities of the lowest and least capable seems a 
fatal policy. 
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Nor is it an objection, I think, that such an 
interpretation gives to the words of the statute 
a varying meaning from time to time. Such 
words as these do not embalm the precise morals 
of an age or place; while they presuppose that 
some things will always be shocking to the public 
taste, the vague subject-matter is left to the 
gradual development of general notions about 
what is decent. A jury is especially the organ 
with which to feel the content comprised within 
such words at any given time, but to do so they 
must be free to follow the colloquial connota- 
tions which they have drawn up instinctively 
from life and common speech. 

Demurrer overruled. 


The case thus went to the jury, which 
brought in a verdict for the defendant 
after deliberating for five and a half 
hours on Feb. 9. In his charge to the 
jury, Judge Thomas, in the Criminal 
Branch of the United States District 
Court, had said: 


This case is a most important one, and one 
which merits your most careful consideration. 
Counsel for the defense has tried to impress 
upon your minds that this is a high-handed 
attempt at Government censorship of literature; 
that it would establish a dangerous precedent 
should you find this defendant guilty. Thatisa 
contention which you may dismiss from your 
minds. In this country we have a free literature 
and a free press, but liberty of speech and expres- 
sion does not mean and cannot be interpreted as 
license. 


Judge Thomas went on to explain that 
certain restrictions had always been 
placed upon the freedom of publishers 
when it came to circulating printed mat- 
ter which in the opinion of the authori- 
ties was deemed either subversive to 
morals or treasonable to the Govern- 
ment. 


The test of obscenity [he said], within the 
meaning of the statute is: Whether the tendency 
of the matter charged as obscenity is to deprave 
and corrupt the morals of those whose minds 
are open to such immoral influences and into 
whose hands this book may fall. So you will see 
from this rule that it is not a question for you 
to determine whether this book would tend to 


corrupt the morals of any one of you, or of the 
Court, or of counsel. It is not a question 
whether this book would have a like effect upon 
Miss Ida Tarbell or Mr. Kauffman or any scien- 
tific person, but of determining whether or not it 
might be injurious to the morals of any person. 
If it would then it is obscene under the statute. 


The Assistant United States Attorney 
expressed his surprise after the verdict 
had been announced, saying that the 
verdict would necessarily have been for 
the Government if the jury had strictly 
followed the instructions of the Court, 
particularly with regard to the test for 
obscenity. 

One of the jurymen afterward declared 
that the first vote stood six to six, “but 
then the strong-minded members of the 
jury got busy. The second ballot stood 
nine to three and the third ten to two. 
After the fourth ballot showed that there 
was only one vote for conviction, this 
last juryman weakened and came over.” 

The outcome of the case seems to us 
to prove that, though substantial justice 
was secured by the final result, the 
state of the law is by no means satis- 
factory, and Judge Thomas’s exposition 
of the law, though perhaps sound 
from the point of view of precedent, 
tended to hinder rather than to help the 
jury in its effort to render a verdict in 
harmony with the substantial merits of 
the controversy. This artificial state 
of the law no doubt sufficiently explains 
the ease with which the indictment was 
secured, and the zeal of the public 
prosecutor. If the law had prescribed 
a less technical test for obscenity, the 
Government could hardly have shown 
the same fervor in pressing for convic- 
tion. 

The indictment was frivolous, having 
been found without sufficient evidence 
tosupportit. The issue being one of fact 
it is at least debateable whether it ought 
to be possible for an indictment so found 
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to be dismissed on demurrer. The 
issue at last being in the hands of the 
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jury, they should have lost no time in 
bringing in a verdict of acquittal. 


Procedure for the Ascertainment ot Truth v. the 


“Sporting Theory of Justice” 


A SPIRITED attack on our contentious 
system of procedure, with all the rules of 
professional conduct which have grown up under 
it, the more notable because it came from a 
recognized leader of the bar, was made by 
Sherman L. Whipple of Boston, on Feb. 2, at 
the meeting of the Connecticut Bar Association. 
To this attack Ex-President Taft saw fit to reply, 
somewhat to the surprise of the lay press, the 
Boston Transcript deploring his ‘‘cynical re- 
marks”’ and quoting his own former utterances 
against his present attitude, and the Boston 
Herald observing: 

“It was ever thus. A hundred years ago 
Jeremy Bentham, hated and reviled of judges 
and lawyers, was sowing in England the seeds 
of all the reforms in judicial procedure which 
have now made the English system a model for 
the world. Of course the lawyers and judges 
were in the way, but there came a time when 
they had to get out of the way.” 

Mr. Whipple’s views were expressed in his 
address on ‘The Impairment of Popular Con- 
fidence in the Administration of Justice,”’ at 
New London. Mr. Whipple arraigned the exist- 
ing system, which he described as farcical and 
a relic of the Middle Ages. The secrecies, sup- 
pression of the truth, and surprises in court 
employed by counsel, he said, must be eliminated. 
“A trial in court must be made to be a judicial 
investigation in which attorneys participate as 
officers of the court, whose primary duty shall 
be that the truth shall be disclosed.” 

Mr. Whipple’s views are of special interest 
because of the fact that he has enjoyed remark- 
able success as a trial lawyer, and has been 
retained in much litigation involving large 
interests. He said in part: 

“T believe that the entire theory and method 
of our court trials must be radically and funda- 
mentally changed. 

“The conception of a trial which dominates 
our present procedure is an inheritance from 
the Dark Ages. 


“Our ancestors originated a forum which 
should become a substitute in the settlement 
of controversies for the prevailing forum of per- 
sonal encounter. They sought to substitute 
intellectual skill and agility for fisticuffs and 
weapons. In this twentieth century the sub- 
stitution has become almost complete, though 
to our regret and shame fisticuffs and weapons 
are still sometimes in evidence in the trial of 
causes. 

“Most of the other characteristics of barbaric 
contest —concealments, secrecy, ambuscades, 
surprises and other tricks of the game, are still 
with us. The grand strategy, as the game is 
played, is suddenly to surprise one’s opponent 
with an unexpected witness, or claim, or ancient 
rule, and in the opponent’s confusion and con- 
sternation run away with the verdict. The 
judge under the rules is a rather helpless referee, 
the lawyers the intellectual gamesters, the ver- 
dict or judgment the stake or prize of the contest. 

“It is a time-honored maxim of the law that 
secrecy is the badge of fraud; yet, from the 
moment when the client first consults his attorney 
and learns that he may safely confide in him any 
guilty secret, secrecy is the prevailing character- 
istic of the entire conduct of the case. Client 
and witnesses alike are enjoined to silence, and 
throughout the trial, the attorneys sit discreetly 
withholding all disclosure. The whole atmos- 
phere of the trial steams with discreet reserve 
and furtive concealment. 

“T repeat my belief that the instincts of the 
people are right. The machinery of our courts 
does not with unerring accuracy result in justice. 
It does not disclose and is not, as it should be, 
adapted to disclose the truth which is essential 
to justice. The system isa burden; it is archaic; 
it is outworn; it is unadapted to the standard of 
modern civilization. 

“Tt is not to be wondered at that in their in- 
tense disgust and dissatisfaction at the court’s 
performances, the people turn their thoughts 
to extravagant and unwise remedies. 
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“In the first place the central theory and 
purpose of any new system of procedure must 
be the unerring and speedy ascertainment of the 
truth.” ’ 

Mr. Whipple outlined his views on the new 
procedure, as follows: 

(1) ‘‘The characteristics of the game — the 
secrecy, the surprises, the ambuscades — must 
be eliminated. 

(2) “A trial in court must be made to be a 
judicial investigation, in which attorneys par- 
ticipate as officers of the court, whose primary 
duty shall be that truth shall be disclosed. 

(3) “‘Any existing rule, or privilege, or law which 
tends to prevent the disclosure of the truth must 
go. 
(4) ‘‘Absolute disclosure must be compelled 
on the part of every person within the reach of 
the court who has knowledge of material facts. 

(5) “Every right or privilege must be sub- 
ordinated to disclosure of the truth. 

(6) ‘It must no longer be a duty of an attorney 
to help a client conceal any fact which justice 
requires to be disclosed. 

(7) “Both parties, in advance of trial, must 
disclose the names and addresses of witnesses 
who have been interviewed with statements of 
what has been said at such interviews. 

(8) ‘Instead of a formal declaration or com- 
plaint and instead of a formal answer, plaintiff 
and defendant shall recite all the facts and 
evidence in their possession. 

(9) ‘‘The rules of evidence should be rational- 
ized. Testimony now excluded because it is 
hearsay or otherwise should be admitted if it 
is evidence which would convince men in forming 
their judgments in human affairs. 

(10) “The rule denying the right of a party 
to litigation to testify should be eliminated. 

(11) ‘“‘When the jury have reached a decision 
after being aided all that is possible by judge 
and counsel, the decision should be final. 

“I think that there is a rational basis and 
reason for the popular feeling of dissatisfaction 
with the performance of our courts,” said Mr. 
Whipple. “I believe that the courts really 
deserve the loss of popular confidence which 
they have suffered. I do not believe that the 
judges deserve the criticisms which are applied 
to them, and I do not believe that our profession 
is deserving of that measure of distrust which 
it now suffers.” 

These proposals drew a reply from Professor 
Taft at the banquet of the Boston University 
Law School Association on Feb. 5. He said: 

“If Mr. Whipple’s ideas prevailed in the pro- 


fession that we are in, with our confidential 
relations to our clients, it would take about a 
week to dispense with the services of the pro- 
fession, and certainly, if they were to prevail, 
the profession ought to go out of business, 

“Why, we are not keeping the secrets of our 
clients. We are talking over secrets and advising 
wisely with respect to those things that if we 
were not engaged in the profession would be 
retained and not even be made the basis of 
good advice. 

“One of Mr. Whipple’s propositions was that 
we were going to abolish the rule relating to 
hearsay evidence. I was eleven years on the 
bench and it did seem to me that if there was one 
rule governing the trial of cases in the admission 
of evidence that tended to the sifting of truth 
it was the rule that excluded hearsay evidence 
and subjecting every witness to cross-examina- 
tion. 

“T don’t know whether you can remember 
the shock that went over this country when 
the Dreyfus case was tried in Paris, and when 
they called witness after witness, who stood up 
and swore that from the things they had heard 
they believed that Dreyfus was guilty. And 
that is the kind of evidence we are going to have 
in order to help rid the courtrooms and to purge 
the profession of the ‘little devils that are running 
under the tables in the courtrooms. 

“But the reputation of Massachusetts justice 
and the dispatch of that justice as compared 
with that in other states is not going to suffer 
by such an ill-advised statement in respect to 
it as has come from Mr. Whipple.”’ 

On the following day Mr. Taft referred to the 
subject again in the second lecture in his course 
at Boston University Law School on ‘Legal 
Ethics.” He considered that “to require the 
disclosure of the confidential relations of counsel 
and client would destroy this profession. If 
a lawyer were forced to make disclosures it 
would destroy the duty of a lawyer to society 
in effecting compromises and in the avoidance of 
suits. How many persons would hire a lawyer 
if they regarded lawyers as detectives to investi- 
gate their case and then report the weak points 
to the court? There are present methods com- 
pelling each party to testify and the courts and 
parties can now get all the facts. Clients should 
be able to talk with their counsel without the 
fear of a disclosure. Take away this protection 
and you altogether destroy the value or useful- 
ness of our profession. 

“Mr. Whipple’s objection to hearsay evidence 
is also unfounded. The rules of evidence have 
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been worked out after centuries of experience 
in court, and instead of losing their force they 
are gaining all the time. 

“There may be some changes needed in the 
system of evidence. I sometimes doubt whether 
the constitutional provision that ‘no man shall be 
forced to be a witness against himself’ is a reason- 
able restriction as to the detection of crime. 
Society is entitled to protection. The first thing 
we do when a wrong is committed is to ask 
the person suspected. This is the rule the 
mother applies to the boy when she finds the jam 
pot violated.” 

Mr. Whipple, when shown a report of Mr. 
Taft’s second lecture, made reply as follows: 

“While I respect Mr. Taft’s opinion very 
sincerely, yet in my judgment the features 
of secrecy in regard to the preparation of cases 
and their trial in court must be abolished. A 
case must be so prepared in a lawyer’s office 
that if every word said was taken by a dicta- 
graph, neither the lawyer nor the client nor the 
witness should have reason to blush for one word 
that had been said. 

“Mr. Taft’s position is in effect that some- 
thing is more important in the trial of a cause 
than that the truth should be disclosed. In 
my judgment nothing is more important than 
the disclosure of the truth. Any rule or custom 
or law or ethical standard that prevents any 
person knowing the truth from disclosing the 
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truth in court in the interests of justice, is in- 
defensible. 

“Mr. Taft says, in effect, that if clients could 
not disclose in confidence to their attorneys 
their guilty and filthy secrets with the assurance 
that they would be thus safe, our profession 
would be put out of busmess. This means that 
the necessary function of our profession is to 
receive confessions of guilt or admissions that our 
clients’ claims are unjust, and still by failure 
to disclose the truth, attempt to show that the 
guilty client is not guilty, or that the client’s 
unjust cause is a just one. 

“Under such a standard of duty is it to be 
wondered at that the public have become in- 
clined to believe that lawyers, in arguing as 
true things that they know are not true, or 
arguing as innocent a man whom they know 
to be guilty, are insincere and dishonest? 

“I am glad to say that I believe that the 
function of our profession in society and in the 
court is a nobler one, and that the standards 
of honest conduct of high-minded men in the 
community are likely to be established as the 
standards of proper conduct of attorneys in 
court. 

“T do not believe that lawyers will be obliged 
to go out of business if they are no longer per- 
mitted or required to conceal the truth, but, 
upon the other hand, are compelled in the 
interests of justice to disclose the truth.” 





Books Received 


[The Editor has reluctantly been forced to hold over until the A pril issue a 
considerable amount of book review matter, which was ready for inclusion in 
this number but the immediate appearance of which did not seem as mandatory 
as that of several other features of special timeliness.] 


History of the Supreme Court of the United 
States. By Gustavus Myers, author of History 
of the Great American Fortunes, History of Tam- 
many Hall, History of Public Franchises in New 
York City, etc. Charles H. Kerr & Co., Chicago. 
Pp. 823 (index). ($2 postpaid.) 

An Economic Interpretation of the Constitution 
of the United States. By Charles A. Beard, Asso- 
ciate Professor of Politics in Columbia University. 


Macmillan Co., New York. Pp. 330 (index). 
($2.25 postpaid.) 
Criminology. By Baron Raffaele Garofalo, 


Procurator General at the Court of Appeals of 
Venice and Senator of the Kingdom of Italy. 
Translated by Robert Wyness Millar, lecturer in 
Northwestern University Law School. With an 
introduction by E. Ray Stevens, Judge of the 
Circuit Court, Madison, Wis., member of Executive 


Board of American Institute of Criminal Law and 
Criminology. Modern Criminal Science Series, 
v. 7. Little, Brown & Co., Boston. Pp. xl, 416 + 
26 (appendices) + 36 (indices). ($4.50 net.) 

The American Doctrine of Judicial Supremacy. 
By Charles Grove Haines, Ph.D., Professor of 
Political Science in Whitman College. Mac- 
millan Company, New York. Pp. xviii, 353 + 12 
(index). ($2 met.) 

Great Jurists of the World, from Gaius to Von 
Ihering. Edited by Sir John Macdonell, Fellow 
of the British Academy, and Edward Manson, 
Secretary of the Society of Comparative Legis- 
lation. With an introduction by Van Vechten 
Veeder, Judge of the United States District Court, 
New York. With portraits. Continental Legal 
History Series, v. 2. Little, Brown & Co., Boston. 
Pp. xxxii, 599 + 8 (index). ($5 met.) 
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Articles on Topics of Legal Science 
and Related Subjects 


Administration of Justice. ‘‘Defects in 
Our Legal System.” By Henry M. Bates. 
12 Michigan Law Review 167 (Jan.). 

“The prevalent criticisms of our juristic system 
may, for convenience sake, be traced to the 
following origins: (1) defects in procedure, in 
which I would include imperfections in the law 
relating to pleading, practice and evidence, 
and their actual administration by our courts; 
(2) imperfect and meager organization of our 
courts; (3) lack of adequate training and in- 
efficiency of the Bar, considered collectively; 
(4) a certain sentimentality and a lawlessness 
on the part of great masses of our people, due 
to our political origin, our early history, and 
perhaps to our national temperament, if indeed 
we have one... .. 

‘“‘We should have one single court, whose ad- 
ministrative head should be a judicial officer 
with power to classify, distribute and assign 
the business of the court to the appropriate 
divisions or branches thereof, to assign the judges 
to the various divisions and localities, and as 
occasion may arise to re-assign them to meet 
the changing exigencies of the more or less 
regular ebb and flow of litigation, or the extra- 
ordinary and temporary needs caused by illness, 
or other accident. In short, this Chief Justice, 
if such he is called, should be given power to 
effectively control and utilize the entire judicial 
machinery of the state, and he should be made 
responsible for doing so. The court should 
probably have three main divisions; (1) a court 
of limited jurisdiction, civil and criminal, some- 
what like the Municipal Court of Chicago; 
(2) a superior court of first instance with general 
jurisdiction, and (3) a Supreme Court which 
should be not only the court of last resort, but 
in which should sit, it seems to me, the super- 
vising officer above referred to. The Municipal 
Court of Chicago affords convincing proof that 
such a scheme is well suited to the conditions 
in America.” 

The writer’s suggestions on the subject of 
legal education are also worthy of attention. 

“What is Wrong with the Administration of 
our Criminal Laws?” By Judge William N. 
Gemmill. 4 Journal of Criminal Law and 
Criminology 698 (Jan.). 

‘More persons are released on habeas corpus 


in Cook County in one month than are released 
by that means in the whole of England and Wales 


in five years; in fact, since the establishment of 
the English Court of Criminal Appeals in 1907, 
the writ of habeas corpus has seldom been issued 
in England. The reason is that no immediate 
occasion arises for its issuance. If one being tried 
for an offense has been found guilty and desires 
to have his case reviewed for any reason what- 
ever, he has an immediate remedy by at once 
applying to the Court of Criminal Appeals, 
in person or by counsel, and receiving there an 
immediate hearing.” 

See Bar, General Jurisprudence, Judiciary 
Organization, Police Administration, Procedure. 


Aliens. “The Japanese Law Relating to 
Foreigners’ Right of Ownership in Land.” 
By John Gadsby. 30 Law Quarterly Review 
91 (Jan.). 

“The denial of the right of ownership in land 
to foreigners is by no means so serious a dis- 
ability as at first sight appears. . . . It is beyond 
a doubt that a more liberal measure will soon 
become an active law of the Empire.”’ 


Attorney-General. ‘The Control of Crim- 
inal Prosecutions in Federal Courts.’’ By 
Dean Oliver A. Harker. 8 Jilinois Law Review 
373 (Jan.). 

“TI cannot believe that it was intended by the 
authors of the legislation that the head of the 
Department of Justice should have the power 
to stay the hands of the district attorney and 
direct him to suspend the prosecution of certain 
offenders who had been regularly indicted by 
a federal grand jury, whenever he should so 
elect... . ; 

“If that interpretation is wrong and a con- 
trary view is to continue and obtain then it 
would seem that the time is ripe for legislation 
limiting the power of the Attorney-General.” 


Bar. ‘Reorganization of the Bar as a Neces- 
ary Means to Justice: A Symposium. (a) ‘The 
Public Defender,” by R. S. Gray; (6) “An 
Official Trial Bar,’’ by R. S. Gray; (c) An 
Official Trial Bar,’”’ by Abram E. Adelman. 
4 Journal of Criminal Law and Criminology 650 


(Jan.). 
In support of the public defender, Mr. Gray 
writes: ‘It has been said in California that ‘it 


would almost appear paradoxical to maintain 
a public officer charged with the defeat of the 
endeavors of the district attorney in the prose- 
cution of crime.’ Also that ‘it is questionable 
that the prosecutions of persons charged with 
crime would finally resolve themselves into a 
battle between two public officials, one intent 
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upon conviction, and the other upon acquittal, 
with the result that the guilty would escape 
punishment.’ To such suggestions the obvious 
reply is why should ‘a battle between two 
public officials, one intent upon conviction, the 
other upon acquittal’ be more likely to result 
‘that the guilty would escape punishment’ 
than if the defendant were represented by 
counsel of his own choosing and which he could 
and did pay well to get him off? If the defendant 
were represented by incompetent counsel, the 
conviction would be abhorrent to every sense 
of justice. In both civil and criminal proceedings 
the one, single, sole, admissible purpose of the 
trial is to get at the truth. It would seem that 
a ‘public defender,’ such as is provided for by 
the charter of the county of Los Angeles, would 
be more apt to bring about co-operation in the 
efforts to get at the truth than a fight between 
a public prosecutor and a more or less competent 
but not ‘public’ defender.” 

Mr. Gray advocates an official trial bar: 
“What valid argument,” he asks, ‘‘can there be 
for privately retained trial lawyers unless there 
be substantial inability to secure such official 
trial lawyers sociologically and _ scientifically 
fitted to aid in ascertaining the truth involved 
in the trial of cases, whether civil or criminal? 
It may be that the state could go farther and, 
by a bureau of justice, and through public officials 
better provide all legal services than through 
privately retained client care-takers. Whether 
that be so or not, it is submitted that the client 
care-taker should no longer be permitted to 
try his clients’ cases, in either civil or criminal 
matters.” 

Mr. Adelman’s proposition is somewhat 
different: ‘‘Let there be established in each of 
a certain political division, such as the county, 
a bureau of justice. This bureau is to be main- 
tained by taxation and by the income of its 
operation, derived as afterward shown. Law- 
yers, upon being admitted to the bar, in so far 
as their practice in litigation is concerned, be- 
come servants or employees of the state only, 
and paid by the state, out of a fund made up 
of taxes and the receipts of this bureau. In 
their character as counselors outside of litigation 
or as office attorneys, they may practise just 
as they do today (though it appears to the writer 
that the beneficial effects of a public salaried 
trial bar would in time to away with much of 
the chicanery of office practice). But in their 
character as attorneys in litigation, or advo- 
cates, they are only public officials. They are 
under a strict system of civil service, so con- 
ducted as to be continually classifying them 
into specialties, with the result that the highest 
type of specialized service might be at the 
disposal of these public bureaus of justice.’ 


“The French Bar, II.’’ By Paul Fuller. 
23 Yale Law Journal 248 (Jan.). 

‘“‘We may learn from the history of the French 
Bar not only the meaning of the term esprit 
de corps, which we have borrowed without 
translation from their language, but the value 
of the thing which it signifies. I have found 
throughout the long story of its labors no in- 
stance of any internal dissension which ever 
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prevented it from making common cause and 
presenting a united front against any attempt 
to diminish its independence, shake its authority, 
or lessen its power to hold the members of the 
order to strict accountability for the observance 
of the highest principles of conduct.” 


Biography. McReynolds. ‘‘The Attorney- 
General for the United States.”’ By ‘‘McGregor.”’ 
Harper's Weekly, v. 58, n. 2981, p. 15 (Feb.7). 

A vivid character sketch. 


Constitutionality of Statutes. ‘Is Un- 
reasonable Legislation Unconstitutional?’’ By 
Robert P. Reeder. 62 Univ. of Penn. Law 
Review 191 (Jan.). 

“It cannot be said that as a general rule the 
due process provision forbids the legislature to 
enact any law the enforcement of which would 
cause any person to lose his life, liberty or 
property. As a consequence, we cannot base 
upon the cases to which the court has referred 
the broad statement that by virtue of the due 
process provision any legislation which affects 
individuals is unconstitutional if it is unreason- 
able. And so, while it maybe said correctly 
that the court may inquire into the justification 
for exercises of police power, this statement is 
true only when the term ‘police power’ is given 
its more restricted meaning, and it is not true 
when the term is used in its broader sense. 

“It is quite possible that the assertion that 
courts may declare invalid legislation which 
they consider unreasonable, while it claims 
the support of the due process provision, is 
based in large measure upon the idea that 
legislation which conflicts with natural justice 
is void. We have, however, already observed 
that a court is not justified in refusing to en- 
force legislation upon the ground that it is not 
in accordance with natural justice.” 


“Are All Judges Insincere?’”’ By Charles 
S. Cutting. 8 Illinois Law Review 462 (Feb.). 

The question that the author propounds is, 
Are the Courts insincere in declaring that they 
do not pass upon the intrinsic goodness or bad- 
ness of a statute in ruling it unconstitutional; 
do they say one thing and do the opposite? 
“Does anyone believe they are all in a con- 
spiracy to deceive the people? Does the dis- 
tinguished author of the Century article [Mr. 
Roosevelt] believe this?”’ 


Contempt. ‘Criminal Contempt.” By J. 


C. Fox. 30 Law Quarterly Review 56 (Jan.). 


Discussing questions suggested by Scett v. 
Scott, {1913}; A. C. 417 (25 Green Bag 347). 


Contracts. See War. 
Criminal Law. See Double Jeopardy, Penol- 
ogy. 


Criminal Procedure. See Administration 
of Justice, Attorney-General, Bar, Habeas 
Corpus, Legal History, Procedure, Presumption 
of Innocence. 
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Double Jeopardy. ‘‘Same Offense.” By 
James M. Kerr. 4 Journal of Criminal Law and 
Criminology 716 (Jan.). 

An exposition of the law, with full citations. 


Ecclesiastical Law. The “Law and Church” 
number of Case and Comment (v. 20, no. 8, 
Jan.), contains these articles on this general 
subject: ‘‘Powers of Ecclesiastical Tribunals 
and the Interposition of Civil Courts,” by Rev. 
Edwin A. White; ‘‘Canon Law in the Courts,” 
by Humphrey J. Desmond; “Influence of the 
Church on the Common Law,” by Daniel B. 
Turney; ‘Disturbing Religious Meetings,” by 
John D. Chamberlain; and “The Relation of 
Religion to our Government,” by Edward 
Thompson. 


Employers’ Liability. ‘‘The Federal Em- 
ployers’ Liability Act.” By H. D. Minor. 
1 Virginia Law Review 169 (Dec.). 

Dealing with these topics: (1) What cases 
come within the act; (2) what is the measure 
of recovery; and (3) how far the question of 


the defense of assumption of risk has been 
abolished. 


See Workmen’s Compensation. 


Federal and State Powers. ‘The Vanish- 
ing Rate-Making Power of the States.” By 
William C. Coleman. 14 Columbia Law Re- 
view 122 (Feb.). 

The author of this article is alarmed, unduly 
it seems to us, by the result reached in the Minne- 
sota Rate Cases, in which “the Court held that 
the power of the states over intra-state rates is 
not plenary but servient to the power of Con- 
gress over interstate rates.” 


General Jurisprudence. ‘The End of Law 
as Developed in Legal Rules and Doctrines.” 
By Professor Roscoe Pound. 27 Harvard Law 
Review 195 (Jan.). 

In this paper Professor Pound develops a 
useful conception of the following developmental 
stages in the evolution of law: (1) archaic law, 
(2) the strict law, (3) equity and natural law, 
(4) the maturity of law, and (5) the socializa- 
tion of law. 

“In the maturity of law, the legal system 
seeks to secure individualsin the advantages given 
them by nature or their station in the world 
and to enable them to use these advantages as 
freely as is compatible with a like free exercise 
of their faculties and use of their advantages 
by others. As has been said, to accomplish 
these ends it reverts in some measure to the 
ideas of the strict law. In consequence a certain 
opposition between law and morals develops 
once more, and just as the neglect of the moral 
aspects of conduct. in the stage of strict law, 
required the legal revolution through infusion 
of lay moral ideas into law which in different 
legal systems we call the stage of equity or 


natural law, so the neglect of the moral worth 
of the individual and of his claim to a complete 
moral and social life, involved in the insistence 
upon property and contract in the maturity of 
law, are requiring a similar revolution through 
the absorption into the law of ideas developed 
in the social sciences. 

“Juristically the change began with the recog- 
nition of interests as the ultimate idea behind 
rights. It began when jurists saw that the so- 
called natural rights are something quite distinct 
in character from legal rights; that they are 
claims which human beings may reasonably 
make, whereas legal rights are means which the 
state employs in order to give effect to such 
claims within certain defined limits. But 
when natural rights are put in this form it be- 
comes evident that these individual interests 
are at most on no higher plane than social 
interests, and, indeed, for the most part get 
their significance for jurisprudence from a 
social interest in giving effect to them. In con- 
sequence the emphasis comes to be transferred 
gradually from individual interests to social 
interests. Such a movement is taking place 
palpably in the law of all countries to-day. 
Its watchword is satisfaction of human wants, 
and it seems to put as the end of law the satis- 
faction of as many human demands as we can 
with the least sacrifice of other demands. This 
new stage of legal development may be called 
the socialization of law.” 

This article, dealing with the end of law, i.e. 
the concept of justice, is evidently to be 
followed by one on another branch of the sub- 
ject, the end of law as developed in juristic 
thought. These two papers, it appears, will 
be published in the author’s forthcoming volume, 
“Sociological Jurisprudence.” 


“Justice According to Law, III.’’ By Pro- 
fessor Roscoe Pound. 14 Columbia Law Review 
103 (Feb.). 


Continued from 13 Col. L. Rev 696, 14 Col. 
L. Rev. 1 (26 Green Bag 33,75). 


In dealing with all of Professor Pound’s 
erudite and pithy papers we are confronted by 
the impossibility of a satisfactory summary or 
abstract of his views. We can merely quote 
by way of illustrating the general drift: 

“The infusion of morals into the law through 
the development of equity was not an achieve- 
ment of legislation but the work of courts. The 
absorption of the usages of merchants into the 
law was not brought about by statutes, but by 
judicial decisions. When once the current of 
juristic thought and judicial decision is turned 
into the new course our Anglo-American method 
of judicial empiricism has always proved ade- 
quate. Given new premises, our common law 
has the means of developing them to met the 
exigencies of justice and of molding the results 
into a scientific system. Moreover, it has the 
power of acquiring new premises, as it did in 
the development of equity and the absorption 
of the law merchant, and as it is beginning to 
do once more to-day. For there are many 
signs that fundamental changes are taking place 
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in our legal system and that a shifting is in 
progress from the individualist justice of the 
nineteenth century, which has passed so sig- 
nificantly by the name oi legal justice, to the 
social justice of to-day. 

“Seven noteworthy changes in the law, in 
the spirit of recent ethics, recent philosophy 
and recent political thought, have been dis- 
cussed in prior papers. Stated summarily 
these are: limitations of the use of property or 
attempts to prevent the anti-social exercise 
of rights, limitations upon freedom of contract 
which are belying the famous individualist 
generalization of the nineteenth century that 
the growth of law is a progress from status to 
contract, limitations on the power of disposing 
of property, limitations on the power of the 
creditor or injured party to exact satisfaction, 
revival of the idea of liability without fault so as 
to shift the burden of injury without fault from 
the one upon whom it chances to fall to the 
enterprise to which the injury is incident, 
change of res communes and res nullius into 
res publicae, and abandonment of the old attitude 
of the law with respect to dependent members 
of the household. In all these cases, social 
interests are now chiefly regarded. 

“It is true many of the examples adduced are 
taken from legislation. It is true also that some 
of these legislative innovations upon the settled 
juridicial ideas of the past two centuries have 
been resisted bitterly by some courts. Yet one 
may be confident that every one of them would 
stand in the highest court of the land and in a 
growing majority of our state courts to-day. 
Moreover, what is more important, many of 
the most significant examples are taken from 
judicial decisions. If, therefore, the ailment is 
in the traditional element of our legal system, 
the cure is going on there under our eyes. It 
is an infusion of social ideas into the traditional 
element of our law that we must bring about; 
and such an infusion is going on. The right 
course is not to tinker with our courts and with 
our judicial organization in the hope of bringing 
about particular results in particular kinds of 
cases, at a sacrifice of all that we have learned 
from legal and judicial history. It is rather to 
provide a new set of premises, a new order of 
ideas in such form that the courts may use them 
and develop them into a modern system by 
judicial experience of actual causes. A body 
of law which will satisfy the social workers of 
to-day cannot be made of the ultra-individualist 
materials of eighteenth-century jurisprudence 
and nineteenth-century common law _ based 
thereon, no matter how judges are chosen or 
how, or how often, they are dismissed. What 
we should insist upon is not recall of judges, but 
recall of much of the juristic and judicial think- 
ing of the last century.”’! 


1As Professor Pound’s recent output has been 
no less remarkable in quantity than in quality, 
a bibliographical note will perhaps be found con- 
venient for reference. The following papers have 
dealt with theories of law mainly in a historical 
treatment: ‘‘The Scope and Purpose of Sociological 
Jurisprudence,”’ 24 Harv. L. Rev. 591, 25 Harv. 
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See Administration of Justice, Bar, Constitu- 
tionality of Statutes, Government, Legal 
Education, Workmen’s Compensation. 


Government. ‘The Wisconsin Idea.”” By 
Sir Courteney Ilbert, G. C. B. Contemporary 
Review, v. 90, p. 184 (Feb.). 

The writer calls these ‘‘hasty notes, suggested 
by a hastily written book’’ (Dr. Charles Mc- 
Carthy’s ‘Wisconsin Idea’), and they were 
also suggested in part by a personal visit to 
Wisconsin. 

“Three things may be noted about the state 
of Wisconsin. In the first place, it is an agri- 
cultural state. . . In the next place the popu- 
lation of the state is very largely German in 
origin. .. . The third point to note is that 
the Madison University is, like many of the 
Western Universities, a State University, en- 
dowed and supported — very liberally supported 
— by the state, working in close connection and 
co-operation with the executive and legislative 
authorities of the state.”’ 

Sir Courteney finds much significance in the 
Teutonic elements of the state, and intimates 
that with the absorption of the ‘‘spirit of New 
Germany,” widely different from the spirit 
that animated the founders of the Constitution 
of the United States, came the attitude which 
“does not regard the Government as an enemy, 
whose powers are to be carefully checked and 
circumscribed by constitutional restrictions and 
limitations. It believes that the Government 
has important duties to perform, and should 
have extensive powers for the performance of 
those duties. Nor is it afraid of experts. It 
uses them freely and believes in their utility. 
But it is intensely democratic.” 

The Wisconsin methods of dealing with the 
regulation of business and the adaptation of 
state-supported university education to public 
needs are briefly noticed, but Sir Courteney was 
specially interested in the progressive bill- 
drafting methods of Dr. McCarthy’s bureau. 

“Educational zeal on the part of legislators 
is doubtless commendable. But fifty Education 
Acts in a single session! One is tempted to 
echo the remark of the precocious charity boy 
about cleanliness when, instead of having his 
hands and face washed, he was plunged into 
a bath. ‘I call this,’ he spluttered out, ‘I call 
this carrying a hobby to an excess.’ But, 


L. Rev. 140, 489 (23 Green Bag 425, 24 G. B. 88, 
313); “‘Theories of Law,’’ 22 Yale L. Jour. 114 
(25 G. B. 83); ‘‘Political and Economic Interpre- 
tations of Jurisprudence,’’ Proc. of Am. Pol. Sci. 
Assn. 1912, p. 94. 

The following papers deal with what may perhaps 
be called the theory of the administration of 
justice: ‘‘Justice According to Law,”’ 13 Columbia 
L. Rev. 696, 14 Col. L. Rev. 1, 103 (26 G. B. 33, 75, 
124); ‘“‘Courts and Legislation,’’ 7 Am. Pol. Sci. 
Rev. 361 (25G.B. 519); ‘‘Mechanical Jurisprudence,” 
8 Col. L. Rev. 605 (21 G. B. 27); ‘Law in Books 
and Law in Action,’’ 44 Am. L. Rev. 12 (22 G. B. 
233); ‘‘The Administration of Justice in the Modern 
City,’’ 26 Harv. L. Rev. 302 (25G. B. 191); ‘“‘Organi- 
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assuming the utility of popular legislatures and 
popular legislation, an assumption which some 
cynics would question, is it not desirable that 
the amateur legislator should be encouraged 
to seek the assistance of experts and should be 
supplied with facilities for obtaining such assist- 
ance? 


“The Foundation of the State.’”” By David 
Jayne Hill. North American Review, v. 199, 
p. 199 (Feb.). 

“When men speak without qualification of 
the ‘will of the.people’ as the true source of 
authority and the rightful lawgiver in the 
State, they propose an unsound, and even a 
dangerous, doctrine. When men affirm that the 
wishes of majorities are the criterion of public 
action, they offer the people a false light. There 
are wrongs which majorities may not inflict, 
and there are rights which they should respect. 
Majority rule, is, after all, merely an exercise 
of power; and power, as such, is not the true 
foundation of the State. 

“Practically, it is true, government is, and 
must be, conducted in accordance with the 
popular will; but it is always subject to reproof 
and correction at the bar of impersonal reason. 
Men really fitted for self-government will 
always be ready to accord this right of appeal.” 


See Administration of Justice, Federal and 
State Powers, General Jurisprudence. 


Habeas Corpus. ‘‘Habeas Corpus in the 
Federal Courts as a Relief Against State Action.”’ 
By A. D. Lipscomb. 47 American Law Review 
891 (Nov.—Dec.). 

“It is not believed that the practice of applying 
for writ of habeas corpus, rather than writ of 
error, in cases where the prisoner is in custody 
in violation of laws, treaties or constitution of 
the United States, in the broader sense of those 
terms, will ordinarily suggest itself to lawyers, 
and there will be small regret that the Supreme 
Court has effectually squelched such practice; 
and the only cause for concern is lest the appro- 
priate uses of the writ (for protection of affirma- 
tive rights and powers given by the general 
government and for protection of those for- 
eigners whom its international obligations re- 
quire it to protect) should in some measure be 


zation of Courts,’’ address before Law Association 
of Philadelphia, 1913. 

The following deal with what might be considered 
the relation of the law to social justice: ‘‘Social 
Problems and the Courts,’’ Am. Jour. Sociology, 
1912, xviii, 331; ‘‘Legislation as a Social Function,”’ 
Publ. of Am. Sociol. Soc., 1912, vii, 148; ‘‘Social 
Justice and Legal Justice, 75 Cent. L. Jour. 455 
(25 G. B. 84) ; ‘Do We Need a Philosophy of Law?”’ 
5Col. L. Rev. 339 (18G. B. 17); “‘Liberty of Contract,” 
18 Yale L. Jour. 454 (21 G. B. 343); ‘‘The Need of 
a Sociological Jurisprudence,” 19 G. B. 607. 

The subjects of the foregoing papers of course 
overlap, and closely related topics are also treated 
in ‘“‘Taught Law,’’ Rep. Am. Bar Assn. 1912, 
975, and ‘‘Enforcement of Law,’’ 20 G. B. 401. 


discouraged by the apparently adverse declara- 
tions of the courts made in the other class of 
cases.”’ 


Insurance. ‘‘Notes on Marine Insurance 
Law.” By Rt. Hon. Arthur Cohen, K. C. 
30 Law Quarterly Review 29 (Jan.). 

An able analysis of recent English statute 
fgg of some unsettled questions presented 
y it. 


International Law. See Aliens, I[nter- 
national Obligations, Panama Canal, War. 


International Obligations. ‘Mexico and 
the Claims of Foreigners.’’ By Professor Charles 
Cheney Hyde. 8 Illinois Law Review 355 (Jan.). 

The author takes a progressive attitude, as 
shown for example, by his remark, ‘‘Respect 
for the inviolability of foreign territory is based 
upon the assumption that the sovereign thereof 
possesses the power and disposition to exercise 
control and in the broadest sense to administer 
justice. Every nation is ultimately held rigidly 
accountable for the possession of such power 
and disposition.” 

Even bolder is the following proposal, which 
of course means intervention: 

“By the treaty of May 2, 1903, Cuba placed 
itself under the protection of the United States 
and yielded to the latter the right to intervene 
for the preservation of Cuban independence, 
and the maintenance of a government adequate 
for the protection of life, property and individual 
liberty. The United States availed itself of 
the right thus given, in 1906, by reason of an 
insurrection in Cuba and the resignation. of 
President Palma. It thereupon assumed control 
of that republic until it might be able to elect 
another executive and give adequate assurance 
of stable government. .. . 

“Would not the adoption of the Cuban plan 
with respect to Mexico serve effectually to 
preserve in that country a government capable 
of maintaining law and order, and of preventing 
the recurrence of conditions now prevailing 
therein?” 

International Politics. ‘Higher Nation- 
ality: A Study in Law and Ethics.” By Lord 
Haldane. 47 American Law Review 801 (Nov.- 
Dec.). ; : 
Address before the American Bar Associa- 
tion at its 1913 meeting. (See 25 Green Bag 
419.) 

Interstate Commerce. See Rate Regula- 
tion. 


Judiciary Organization. ‘The Municipal 
Court of Philadelphia.”” By Samuel Scoville, 
Jr. 62 Univ. of Penn. Law Review 289 (Feb.). 

“One great weakness of the Philadelphia 
Municipal Court, as compared with that of 
Chicago, is the lack of power on the part of 
the presiding judge. No man is fitted to be a 
judge of the amount of work which he will do. 
It is human nature for a worker to lessen his 
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output whether he is a judge or a bricklayer, 
unless he is responsible to some one. In Chicago 
the chief justice can insist upon a weekly or 
monthly report from the judges under him 
showing the number of hours he has worked per 
week and the number of cases tried. This is 
printed each month and the chief justice has the 
right to insist that each judge must maintain 
a high standard of accomplishment. 

“In spite of certain limitations, the Municipal 
Court Act of Philadelphia affords an unexampled 
opportunity for the establishment of a business 
court to be conducted on business principles 
and represents the high-water mark of court 
reform in this city.” 


“The Justice of Peace’s Court.”” By W. M. 
Rockel. 78 Central Law Journal 23 (Jan. 9). 

The treatment, after reviewing the history 
of the office of Justice of the Peace, deals with 
the way these courts are constituted in different 
states of the Union. 


Jury Trial. ‘‘New Trials and the Seventh 
Amendment — Slocum v. New York Life Ins. 
Co.’ By Professor Henry Schofield. 8 Jilinois 
Law Review 287, 381, 465 (Dec., Jan., Feb.). 

This scholarly production lends powerful 
support to the conclusion reached in the ma- 
jority opinion in the Slocum case, and it stimu- 
lates by its vigor of analysis, and by its fertility 
in clothing legal ideas in other than their tradi- 
tional garb. See p. 106 ante. 


Legal Education. ‘Legal Education: A 
Suggestion from Germany.” By J. C. Ledlie. 
30 Law Quarterly Review 46 (Jan.). 

“The English view [and probably the same 
might be said of the American view] — un- 
consciously acted on rather than consciously 
formulated—appears to be that the law cannot 
be taught as a whole. Our teaching bodies 
accordingly limit the training of law students 
toa certain number of selected subjects. . . . 

“The national idiosyncrasy is curiously im- 
patient of the process known as ‘beginning at 
the beginning.’ ‘The most difficult thing to 
find in books devoted to legal education,’ said 
the late Lord Collins. . . , ‘is one that begins 
at the beginning. Many begin at the middle, 
many at the end, but few indeed at the begin- 
ning.’. . . 

“Long ago, Sir Henry Maine (Village Com- 
munities, 4th ed., p. 349) pointed out to what 
fruitful uses the institutional treatises of Roman 
law were turned in ‘constantly rearing an under- 
growth of new technical language, . . . furnish- 
ing the means of expression to new legal con- 
ceptions, and supplying the place of older 
technicalities as they fall into desuetude.’ 
In the same way ‘juristic surveys,’ or their 
equivalents, might, in this country, offer a 
good opportunity for a thorough and systematic 
examination of our legal terminology; for testing, 
and giving a much-needed definiteness and 
precision to, many of our technical terms; 
and for effectively checking the misuse of popu- 
lar terms in the law, to the great benefit of 
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legal and legislative expression. And a careful 
scrutiny of our legal terminology would, of 
course, involve an examination of fundamental 
conceptions and _ distinctions, with special 
reference — and this is a point of some impor- 
tance — to the light thrown on them by English 
law and English legal ideas. And, further, 
since any well-written ‘Introduction’ would 
have to be carefully planned, and _ logically 
constructed and divided, the subject of legal 
classification, our literature on which (as Mr. 
Randall [see 24 Green Bag 442) has pointed out) 
is of the meagrest, might receive the attention 
it deserves.” 


“The Teaching of Practice and Procedure in 
Law Schools.” By Edson R. Sunderland. 12 
Michigan Law Review 185 (Jan.) . 


“The truth is that the schools have never 
taken hold of procedure in a thoroughgoing and 
comprehensive way. They have followed the 
beaten path and nothing more. The great 
foundation subjects of contracts, torts, and 
property have been developed with consummate 
skill, and are presented in the better schools 
with a breadth of philosophical insight which 
leaves little to be desired. Instead of being 
taught in isolated, fragmentary bits, the whole 
subject in its logical completeness is unfolded 
before the student. . . . Why is not procedure 
taken up in the same far-sighted way? . . . 


“I take it to be clear... that the pro- 
fessional equipment of the lawyer ought to 
include a reasonable familiarity with the funda- 
mental rules under which remedies are obtained 
in the courts. And it follows that the law schools, 
which are established to prepare lawyers for 
professional work, ought to do what is reasonably 
possible to give them the necessary training 
in the principles of procedure.” 


See Administration of Justice. 


“A Paris Law Examination.” By Layton 
B. Register. 62 Univ. of Penn. Law Review 
187 (Jan.). 


“To each of the three examination rooms a 
professor has been assigned. Together they 
form the jury. For about ten minutes the pro- 
fessor questions each of the candidates in turn 
upon a particular course, noting down the 
degree of excellence of their answers. Having 
questioned them all he moves to another exam- 
ination room. Meanwhile in each of the other 
rooms the same process has been going on. At 
the end of a second period each professor moves 
on to a third room. By this simple scheme of 
rotation three professors examine orally nine 
students in an hour and a half. But in this 
arithmetical form, one is tempted to calculate 
how many hours will be required by one faculty 
to examine seven thousand five hundred. and 
seven students matriculated. But fortunately 
for the faculty of the Paris Law School all those 
thousands are not matriculated for degrees, 
and so, of course, do not come up for examina- 
tion.” 
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Legal History. ‘Early Opposition to the 
Petty Jury in Criminal Cases.’’ By Charles 
L. Wells. 30 Law Quarterly Review 97 (Jan.). 


A valuable article embodying extensive 
research. 

“Many persons to-day regard the submission 
of international disputes to a jury of arbitration 
as visionary and even cowardly. It must have 
appeared to men of that age even more absurd 
to submit their consciences and crimes, or 
charges of crimes, to the decision of a jury. 
The age was superstitious, and it did not appear 
absurd to hope that God would intervene to 
protect the innocent and to point out the guilty. 
But it was also an age of corruption; and in a 
really corrupt age, to meet a perjured claim by 
more detailed perjury is easier than to establish 
the truth. Compurgation, ordeal, and the duel 
were suited to the age in which they flourished, 
and the people would not readily renounce 
them. 

“These older methods of trial, compurgation 
and the ordeal, were Anglo-Saxon, of the people, 
consecrated by long tradition and universal 
custom. The introduction of the jury in crim- 
inal cases, therefore, was an impertinence, an 
intrusion into private rights, popular privilege, 
and individual honor; it was a mark of foreign 
tyranny and despotism, trying to oppress and 
overthrow the treedom and the independence 
of the native.” 

See General Jurisprudence, Presumption of 
Innocence. 

Legislative Procedure. ‘‘Legislative Re- 
sponsibility Through the Party Caucus.” 
By Leslie H. Buckler. 1 Virginia Law Review 
210 (Dec.). 

“In no other country has the minority party 
the pretensions to consideration which are so 
firmly adhered to in the United States. When 
the position of the minority party has been 
popularly accepted as being no different from 
the role played in British government by the 
minority of the House of Commons, the second 
class of objections to the caucus system will 
have disappeared, and probably all necessity 
for minority membership on standing com- 
mittees will go with it.”’ 

Literature. ‘The Lawyer that Tempted 
Christ,” by Sydney Smith. ‘The Law ‘of 
Reason,” by Richard Hooker. 8 Iilinois Law Re- 
view 414, 491 (Jan., Feb.). 

These extracts are of less interest than others 
which have appeared in the series. That from 
Hooker, however, contains the often quoted 
passage on Law: ‘her seat is the bosom of God, 
her voice the harmony of the world,” etc. 


Marriage and Divorce. See Contempt. 

Mining. “If the Lines of a Junior Lode 
Location Be Laid Across the Surface of a Valid 
Senior Location, Will the Junior Location 
Acquire Extralateral Rights Based on a Portion 
of the Vein which is Included within the Senior 
Location, as Against Another Earlier Location 


Covering the Dip of the Vein?’’ By Myron A, 
Folsom. 12 Michigan Law Review 198 (Jan.), 


Monopoly. ‘The Federal Anti-Trust Act 
of 1890." By Roland R. Foulke. 62 Univ, 
of Penn. Law Review 73, 161, 241 (Dec., Jan., 
Feb.). 

“In order to avoid prolonging the discussion 
to an undue length, we have only referred to 
the principal cases involving the validity under 
the act of combinations relating to ordinary 
business. It is apprehended, however, that 
sufficient authority has been cited to demon- 
strate that the real question involved is whether 
the combination has acquired such control of 
the market that it is in a position to dictate the 
terms of the buying and selling. In many 
of these cases the court has referred to and 
obviously been influenced by methods used 
in achieving the control, as taking covenants 
not to trade, buying out of competitors, methods 
of unfair competition, etc. It seems, however, 
as if these considerations are, after all, immaterial 
if we are right in the conclusion that the real 
evil aimed at by the law is the control of the 
market. If that control is acquired, it makes 
no difference how it is done. The control must 
be destroyed. If the control is not accom- 
plished there is nothing for the law to complain 
of.’ 


“The Standard of Reason v. Restraint of 
Trade.”’ By C. A. Hereshoff-Bartlett. 39 Law 
Magazine and Review 177 (Feb.). 

This article deals at some length with the 
American decisions construing the Sherman 
act, and is worthy of attention as a careful 
exposition of the law as it now stands. 

“The difficulty in solving this great problem 
of the day is to find some way of protecting 
the general public against monopolies and 
combinations without compelling business men 
to subject themselves and their capital to all the 
perils of unrestrained competition. To find 
its solution is the work of the statesman. The 
‘standard of reason’ is, like fraud, an abstract 
proposition incapable of exact definition. It 
can only assume shape when invoked in con- 
nection with the facts of a particular case, when 
the standard of reasonableness has to be worked 
out.”’ 


“The Federal Anti-Trust Law and the ‘Rule 
of Reason.’’’ By Felix H. Levy. 1 Virginia 
Law Review 188 (Dec.). 


“No attempt has been made in this paper 
to consider or discuss the economic policy which 
underlies the Anti-Trust statute, nor the wisdom 
of the drastic manner in which the statute has 
been enforced by recent and existing National 
Administrations. But in so far as is concerned 
the question of the present certainty of the 
meaning of the statute and its sufficiency to 
meet the conditions which it was intended by 
its framers to meet, without any amendment 
as to its substantive provisions, we venture to 
assert that the history of the statute, as outlined 
in the foregoing pages, shows that no such 
amendment is necessary.” 
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“The United Shoe Machinery Company.” 
By Richard Roe. Journal of Political Economy, 
y. 21, p. 938 (Dec.) v. 22, p. 43 (Jan.). 

“Whether the company’s ‘tied’ leases exceed 
its patent rights, whether the company has 
violated the Sherman anti-trust act, and how 
shoe manufacturers can continue to obtain 
efficient and satisfactory shoe production service 
if the company should be disintegrated; or wheth- 
er full judicial examination of the company’s 
affairs will eventually confirm the impression 
which the United States Supreme Court de- 
rived from the indictment in the criminal pro- 
ceeding, that ‘on the face of it, the combination 
was simply an effort after greater efficiency,’ 
are a few of the questions which are raised in 
these legal proceedings. . . . Enough has been 
said to show that the determination of these 
questions will be a matter of the highest signifi- 
cance in the economics of industrial organiza- 
tion.” 

“American Democracy and Corporate Re- 
form. "’ By Robert R. Reed. Adantic, v. 118, 
p. 257 (Feb.). 

An article of radical temper, in which some 
of the anti-monopoly views of the present 
Administration are reflected. 

See Unfair Competition. 

Panama Canal. “Legal Aspects of the 
Panama Canal.’’ By Harold F. White. 8 
Illinois Law Review 442 (Feb.). 

This informal paper contains a large amount 
of general information; the treatment of legal 
questions is cursory but sensible. 


Patents. ‘Revision of Our Patent System 
by the Oldfield Bill." By Otto Raymond 
Barnett. 8 Illinois Law Review 427 (Feb.). 

A sane, temperate article by a writer well 
versed in the law of patents, who points out the 
objectionable features of the Oldfield _ bill. 

Penology. ‘‘The Next Step in Prison Re- 
form.” By Richard Barry. Century, v. 87, 
p. 746 (Mar.). 

“Beyond the ‘honor system’ and the ‘golden 
rule’ and ‘free speech’ for convicts lies the 
necessity for certain basic and fundamental 
changes as our convict system. . . . Doubtless 
the worst element in our convict system to-day 
is contract labor...... ; there are still 
twenty-four states that sell the labor of their 
convicts to contractors.”’. . . 

There is a description of the methods of the 
Minnesota State prison at Stillwater, described 
as the best existing type of prison either in 
Europe or in America. 

“The Ideal Prison System.’”” By Hon. Eugene 
N. Foss. 4 Journal of Criminal Law and Crim- 
inology 674 (Jan.). 

“We must establish the entire field of penal 
administration on a humanitarian basis and 
entrust it to highly qualified managers, especially 
fitted by training and temperament to this 
exacting field. We must pay them in the same 
spirit that we pay the managers of our great 


industries, and hold them to the same sort of 
accounting for the efficiency and the moral 
and economic success of their stewardship.” 


Perpetuities. ‘‘Remoteness of Terms and 
Powers.”’ By Charles Sweet. 30 Law Quarterly 
Review 66 (Jan.). 

A reply to Mr. Tiffany’s article on “Future 
Estates” (29 L. Q. R. 290, see 25 Green Bag 481). 


Police Administration. ‘The Control of 
Crime.” By Arthur Woods. 4 Journal of Crim- 
inal Law and Criminology 687 (Jan.). 


“So far as the police force goes, then, the 
changes necessary in order to keep crime under 
control are not radical. An open, business 
administration, the promise of promotion for 
faithful service, the banishing of political 
influence, a consistent and continuing policy on 
the part of the police commissioner of rewarding 
efficiency and honesty and of not tolerating 
inefficiency and dishonesty — these self-evident 
methods, if they could sink into the minds of 
the men of the department, as being the actual 
condition, would bring about the situation.” 

Presumption of Innocence. ‘The Still 
Sad Music of Humanity.”’ By Judge William 
H. Field. 47 American Law Review 828 (Nov.- 
Dec.). 

“There is nothing in English legal history 
that authorizes us to say more as to the law 
than that it prohibits the presumption of guilt. 
There is ample evidence of a human desire to 
give the accused the benefit of all doubts, of 
an intention to convict only upon a reasonable 
certainty. Neither Bracton nor the General 
Court of Massachusetts can be supposed, in 
view of preceding legal history, to have meant 
more; evidently, considering later legal history, 
neither was understood to mean more. The 
whole effort, from earliest times, has been to 
adequately protect the accused from any inference 
of guilt, to require the prosecution to clearly 
prove its charge —a protection that is fully 
realized when the earlier doctrine that doubt 
requires the individual juror to vote for acquittal 
flowers finally in the fourteenth century into 
the long-developing principle that unanimity 
in belief of guilt is a prerequisite to conviction. 
That principle, therefore, is but a little less com- 
prehensive expression of the doctrine of reason- 
able doubt. All that the law contemplates 
is that, to warrant condemnation, each of the 
twelve jurors must be satisfied beyond a reason- 
able doubt of the guilt of the accused. The 
principle is based upon the undoubted ex- 
perience that men do not generally violate the 
penal laws and grows out of the humane dis- 
inclination to allow any man to be punished 
unless he is clearly shown to be an exception 
to the general rule. Historically and in prin- 
ciple, therefore, there is no legal presumption 
of innocence: there is merely a legal principle 
that guilt shall not be presumed but must be 
proven. That single legal principle is twice 
embodied in our familiar statement that ‘the 
law presumes the innocence of the accused 
until the contrary is proved beyond a reasonable 
doubt.’”’ 
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Procedure. ‘Canadian Sidelights on Pro- 
spective Changes in Pennsylvania Procedure.” 
By David W. Amram. 62 Univ. of Penn. 
Law Review 269 (Feb.). ° 

“T am afraid that we do not have enough men 
at our Bar who are interested in the science of 
law. There are many excellent lawyers and 
judges, but few jurists, although by courtésy 
of the newspapers all judges are so called. The 
science of the law is sometimes taught in the 
post-graduate schools of the universities, but 
not as a rule in the schools of law. The purpose 
of the schools of law has been and is, to graduate 
lawyers trained in the methods of legal thought 
and legal reasoning with a fair knowledge of 
the principles of law which they shall be called 
upon to apply in practice. There is a great 
field here as yet unbroken. Eventually the 
state will realize its importance, and reward 
those who devote themselves to it by giving 
them an opportunity to translate into life the 
results of their so-called unpractical studies. 
That will be the day when the legislation will 
be directed by scientifically trained jurists 
instead of the untrained representatives of the 
people.” 

See Administration of Justice, Criminal Pro- 
cedure, Jury Trial, Legal Education. 


Public Defender. See Bar. 


Public Health. ‘The Importance of Adopt- 
ing the Wasserman Test for Syphilis as a Routine 
Measure in the Examination of the Inmates 
of Penal Institutions.” By Edith R. Spaulding. 
4 Journal of Criminal Law and Criminology 
712 (Jan.). 

“It may be many years before syphilis is 
adequately controlled in the community or 
treated like other contagious diseases. However, 
while we have statistics showing over 50% of 
prostitutes in institutions to be infected with 
the disease, the importance of the further study 
and treatment of such cases is apparent.” 


Public Lands. ‘Purpresture.”’ By W. 
W. Herron. 78 Central Law Journal 40 (Jan. 16). 


“The doctrine of purpresture applies to all 
public real property owned by a county, city, 
state or general government and held in trust 
for the use and benefit of the general public. 
It will therefore be seen that wherever public 
real property so owned and held is encroached 
upon, and its free use and enjoyment by the 
public in the way and according to the purpose 
for which it is intended, are prevented, it is 
both a purpresture and a public nuisance, and 
the remedy is by indictment.” 


Public Service Corporations. ‘‘Regulation 
by Commission.”” By Samuel O. Dunn. North 
American Review, v. 199, p. 205 (Feb.) 

“The true theory of tc by oneeiteint 
seems to be this: The management of public 
utilities should be left in the hands of the owners 
or those that they choose to represent them. The 
regulating commissions should be made strong 


enough in personnel and statutory power to exer- 
cise corrective authority over the managements 
when the acts of the managements are unreason- 
able and unjust to the public. And such com- 
missions having been created, they should be 
left free to perform their duties without inter. 
ference from the public or from any public 
body except the courts, and then only when it 
can be shown that the commissions have ex- 
ceeded their constitutional authority in a 
manner plainly unreasonable and unjust to 
the concerns over which their jurisdiction ex- 
tends. The success of regulation probably 

will be in proportion to the consistency, fairness, 
and integrity with which we carry out these 
principles.’ 

“Pennsylvania Public Service Law.’ By C, 
LaRue Munson. 23 Yale Law Journal 214 (Jan.). 

“It can be said that this statute is fair and 
reasonable. Its provisions are far from being 
intemperate or tyrannical, and any company 
in Pennsylvania giving reasonable service at 
fair prices, and obeying the orders of the Com- 
mission, need fear no prosecution or attack 
thereunder.” 

See Rate Regulation. 

Rate Regulation. See Federal and State 
Powers, Public Service Corporations. 

Real Property. ‘‘Lord Haldane’s Real 
Property and Conveyancing Bills.””. By Arthur 
Underhill. 30 Law Quarterly Review 35 (Jan.). 

“The scheme of the Bill is very complicated, 
and the complication is mainly caused by the 
supposed necessity of dealing with equitable 
fee simples and equitable terms as proprietary 
estates. It is submitted that there is no such 
necessity.”” 

See Perpetuities, Remainders. 

Remainders. ‘Distinction Between Vested 
and Contingent Remainders: III, Classification 
of the Illinois Cases."" By Albert M. Kales. 
8 Illinois Law Review 404 (Jan.). 

It is no small thing for the Illinois courts to 
have ruled on highly technical points in a 
manner so largely satisfactory to so erudite 
a critic as Mr. Kales. 

Seventh Amendment. See Jury Trial. 

Torts. See General Jurisprudence, Work- 
men’s Compensation. 

Trusts. ‘‘Purchase for Value Without No- 
tice.’ By Thaddeus D. Kenneson. 23 Yale 
Law Journal 193 (Jan.). 

The writer takes issue with views expressed 
by the late Dean Ames. 

“We may sum up what we have said as 
follows: The assignee for value of a chose in 
action, legal or equitable, held in trust, must 
have no notice of the trust, not only when he 
takes the assignment and pays value, but also 
when he reduces the chose in action to a chose 
in possession ard obtains title to the legal chose 
in possession. Otherwise he must hold the chose 
in possession subject to the trust.” 
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Unfair Competition. ‘Unfair Competi- 
tion.” By Harry D. Nims. Outlook, v. 106, 
p. 311 (Feb. 7). 

Though published in a popular magazine, 
this happens to be a thoroughgoing discussion 
of the subject by a writer of recognized authority. 
The present state of the law is described in un- 
technical language, and the condition of the 
law in France, Germany, and other countries 
is outlined. The treatment makes clear the need 
of developing our law to cover the subject more 
adequately, but the process of gradual develop- 
ment by decisions of courts of equity is deemed 
preferable to any attempt to define specifically 
by legislation the offenses against fair competi- 
tion. The general clause in the German law, 
says Mr. Nims, prohibiting acts against good 
morals, has been found to be the most effective 
part of it. The thoughtful reader will be apt 
to draw the conclusion that the treatment of 
the topic by Anglo-American jurisprudence, 
up to the present time, leaves something to 
be desired in point of completeness, even though 
—here is the dilemma — standards of business 
honor have never, to our knowledge, been de- 
clared lower in England and the United States 
than on the Continent. 

See Monopoly, Patents. 

Uniformity of Law. ‘‘The Commissioners 
on Uniform State Laws.’ By Raymond Theo- 
dore Zillmer. 47 American Law Review 864 
(Nov. —Dec.). 

This is a timely and important article, which 
analyzes at considerable length the methods 
of the Conference and points out many defects 
in its organization and mode of procedure. A 
number of sound recommendations are offered. 
The writer properly urges that the work should 
be directed by some central agency and that 
more effective means should be devised of 
bringing the pressure of the powerful influences 
that the Commissioners have at their command 
to bear on the legislatures of all the states 
which have not adopted the uniform acts. 
The financial needs of the Conference, and the 
need of a more permanent organization, are also 


rightly emphasized. 


“In summary it should be repeated that several 
changes must be effected before the movement 
for uniformity will be ready for proper devel- 
opment. A larger appropriation is required, 
which will in turn make possible the solution 
of two essential problems: firstly, making a more 
permanent and centralized organization, with 
a more effective way of pushing bills through 
the states; and secondly, greater publicity of 
the whole movement of uniformity. Then 
finally before new acts are to be recommended, 
a committee should consider the whole field 
of the law, examine the national and _ local 
principles underlying each branch, and evolve 
a systematic scheme of handling only such 
propositions as need a uniform rule throughout 
the United States.” 

It is doubtful, however, whether Congress 
would feel that it could lawfully appropriate 
the money to defray the expenses of the Com- 
missioners. We attribute the failure of the 


states to make their proportional contributions 
to the same causes which have prevented the 
passage of the uniform acts— namely to the 
fact that the Conference is not properly repre- 
sented by legislative counsel cr appropriate 
local‘agency in each state. 


Vocation. ‘Suggestions from Law School 
Graduates as to Where and How to Begin 
Practice.””. By Richard Ames. 27 Harvard Law 
Review 260 (Jan.). 

To be reviewed later. 


War. ‘‘The Effect of War on Contracts.’ 
By Leslie Scott, K. C., M. P. 30 Law Quarterly 
Review 77 (Jan.). 

A methodical and concise exposition of English 
law. A discussion at Madrid of the questions 
involved in the operation of war upon the con- 
tracts of neutrals is recommended. 


Workmen’s Compensation. ‘Sequel to 
Workmen’s Compensation <Acts.”” By Pro- 
fessor Jeremiah Smith. 27 Harvard Law Review 
235, 344 (Jan., Feb.). 

Professor Smith is of the opinion that the 
workmen’s compensation acts are based upon 
a principle fundamentally in conflict with our 
modern law of torts. The two exceptions to 
the modern rule that there can be no liability 
without fault, namely the rule of respondeat 
superior and that of the liability of the owner 
of extra-hazardous machinery, are dealt with 
in extenso, in order to show that the workmen’s 
compensation principle cannot by any far 
fetched analogy be brought under either ex- 
ception. Having demonstrated this chaotic 
situation, Professor Smith reaches no conclu- 
sive answer to the problem which he is content 
merely to point out. Without suggesting 
whether the doctrines of the common law ought 
to be changed, he merely offers three possible 
alternatives that he sees: 

“If the Workmen’s Compensation Act is 
regarded as right in principle and the common 
law of A.D. 1900 as wrong in principle, then the 
argument is strong in favor of repudiating the 
common law of A. D. 1900, and going back to the 
common law of A. D. 1400. 

“If, on the other hand, the Workmen’s Com- 
pensation Act is regarded as wrong in principle 
and the common law of A. D. 1900 as right in 
principle, then there is strong ground for re- 
pealing the Workmen’s Compensation legislation, 
and adhering to the common law of A. D. 1900. 

“If, however, it is found impracticable to 
procure the repeal of the Workmen’s Compensa- 
tion Act, and this legislation in its extreme form 
is to remain on the statute book, then the 
question will be raised — whether the desira- 
bility of attaining uniformity and consistency 
of principle between statute law (in matters 
of wide application) and common law, renders 
it expedient to repudiate the modern common 
law (even though it be intrinsically correct) 
and substitute the doctrine of the ancient 
common law? As to this question, no opinion 
is here intimated.”’ 
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Of course it is desirable that our modern law 
be, logically consistent, so as to satisfy that 
scientific spirit which expresses itself in the 
writings of Professor Smith and other eminent 
American jurists. But can it be consistent? 
We merely propound the problem without 
suggesting the solution. May it not be true 
that our law is, as a writer in 30 Law Quarterly 
Review 46 (see p. 127 ante), expresses it, ‘‘so 
poor in principles, so much intertwined with 
and dependent on isolated cases, so much cut 
up by legislation passed, regardless of principle, 
to meet immediate exigencies,’’ that it is im- 
possible to treat it as a consistent body of rules 
capable of being set forth in a strictly scientific 
exposition? 


“What Constitutes an Accident under the 
Workmen’s Compensation Laws.” By C. P. 
Berry, 78 Central Law Journal 4 (Jan. 2). 


“The question is, of course, one of mixed 
fact and law. When the facts are found it is 
then a question of law whether or not they con- 
stitute an accident.” 


“When an Accident Arises ‘out of and in the 
course of the employment,’”’ By C. P. Berry, 
78 Central Law Journal 57 (Jan. 23). 

A very full treatment of the subject. 

See Employers’ Liability, General Jurispru- 
dence. 





Latest Important Cases 


Criminal Law. Defense of Intoxication — 
Statute Permitting Effect of Intoxication on 
Intent to be Considered. N.. ¥. 


In People v. Gerdvine, decided Feb. 3, the 
New York Court of Appeals (Miller, J.) reversed 
a judgment of conviction on the charge of murder 
in the first degree and ordered a new trial. The 
defense in the trial court was intoxication, and 
the Court charged that “‘it is only in the event that 
his intoxicated condition was such that he could 
not, and did not, form an intention to kill, and 
had not mind enough to think about it at all, 
and did not think about it, and did it without 
knowing what he was doing, without an intention 
to kill and without a plan and without delibera- 
tion, that his intoxicated condition is a defense 
to the extent of relieving him of the charge of 
intentional homicide — that is, murder in the 
first degree and murder in the second degree.” 
This was held to be error; that the statute per- 
mitted any, not simply total, intoxication to be 
considered on the question of intent; that it 
was for the jury to determine the extent of the 
intoxication and whether it had the effect to 
prevent the necessary intent, deliberation and 
premeditation (Penal Law, sec. 1220). New 
York Law Journal, Feb. 11. 


Interstate Commerce. Licensing of Ex- 
pressmen under a Municipal Ordinance — Such 
Ordinance Infringes Powers of Congress. 

U.S. 


According to the decision of the United States 
Supreme Court in Barrett v. New York, U. S. 
Adv. Ops. 1913, p. 203, a municipality cannot 


require an express company to obtain a local 
license as a condition precedent to transacting 
within the city its interstate busines, nor, so 
far as interstate business is concerned, can it 
exact an annual license fee from such company. 
Consequently sections 305, 306, 307 and 308 
of the Code of Ordinances of the City of New 
York (Cosby’s Edition, 1911), prescribing and 
regulating the licensing of public cartmen, 
truckmen, expressmen and others, which cannot 
be regarded as imposing a fee or tax for the use 
of the streets nor as a regulation in the interest 
of safety in street traffic, in so far as they relate 
to expressmen constitute regulation of the 
express business, and while it may be proper 
in the case of local or intrastate business, it 
cannot be justified as a prerequisite to the 
conduct of business that is interstate. 

Other provisions of the same group of ordin- 


ances requiring the giving of license bonds, - 


separate licenses for drivers, the marking of 
vehicles with their official numbers, the exhi- 
bition of licenses upon demand, the inspection 
of “‘licensed vehicles and places of business,” 
&c., were held to be obviously parts of the same 
license plan, therefore they cannot be enforced 
against an express company with respect to 
the conduct of its interstate business and its 
wagons and drivers employed in interstate 
commerce. 
See Insurance. 


Insurance. Interstate Commerce — State Tax- 
ation. ae A 


In New York Life Insurance Co. v. Deer 
Lodge County, U. S. Adv. Ops. 1913, p. 167, 














1€ 


Is 
\- 








Latest Important Cases 133 


the Supreme Court of the United States, re- 
affirming Paul v. Virginia, 8 Wall. 168, held, 
in an opinion written by Mr. Justice McKenna, 
that insurance, whether fire, life or marine, is not 
commerce within the meaning of the Commerce 
Clause of the Federal Constitution, and sustained 
a statute of Montana imposing a tax upon the 
excess of premiums received in the state over 
losses and ordinary expenses incurred within 
the state during the year, the contention of 
the company being that the levy and collection 
of the tax was a burden upon interstate commerce 
contrary to section 8 of article 1 of the Constitu- 
tion. 

Public Service Corporations. Regulation 
of Capitalization — Statutory Powers of Public 
Service Commission. Mass. 


In a unanimous opinion rendered Jan. 9 in 
an action brought by Bulkeley and other minority 
stockholders of the New Haven railroad, on 
a bill in equity to set aside an order of the 
Public Service Commission of the state, the 
Massachusetts Supréme Judicial Court held 
that the commission had exceeded its statutory 
powers in granting the railroad permission to 
issue upwards of $67,000,000 of convertible 
debenture bonds. The Court (Rugg, C. J.) 
said in part: 

“The decision of the commission as to the 
amount of stock to be issued now, as under 
Stat. 1908 c. 636, is required to be based upon 
the price at which the stock is to be issued, with 
a further requirement that its approval shall 
be withheld if, in its opinion, the price at which 
it is proposed to be issued ‘is so low as to be 
inconsistent with the public interest’. . . . 

“The approval by the commission of an issue 
of stock must relate to the present and not to 
a remote future. This is required by the legis- 
lative intent disclosed by the review of the 
statutes. It also is necessary to make the 
statute of 1913 reasonably effective in the 
accomplishment of practical results. To the 
end that the purposes may be accomplished 
for which legislative regulation has been es- 
tablished, it is necessary that the price to be 
fixed should relate substantially to present 
conditions. Of course the statute is to be in- 
terpreted rationally and there must be considera- 
ble flexibility as to the time within which stock 
may be sold after it is authorized. Reasonable 
limits of time may be considered in approving 
an issue of stock and putting it on the market. 

“But that is not what is contemplated by 
the order now under review. It is not pretended 
that the price at which the stock of this corpora- 


tion may be selling within a period of ten years, 
beginning at the expiration of five years from the 
present, can be forecast by anybody. Neither 
its market value nor its real value can be de- 
termined except as of a time approximately near 
the present. 

“It is impossible in the nature of things that 
the commission can have or form an intelligent 
‘opinion’ whether the price at which stock is to 
be issued during a period of ten years beginning 
five years in the future, is ‘so low as to be in- 
consistent with the public interest.’ Such a 
price cannot be determined as a part of the 
present value of a debenture to which is attached 
the right to convert into stock at future dates.” 


Uniform Accounts— Powers of Interstate 
Commerce Commission — Depreciation and Oper- 
ating Expenses. U.S. 

The opinion of the United States Supreme 
Court written by Mr. Justice Pitney in Kansas 
City S. R. Co. v. U.S. (U. S. Adv. Ops. 1913, 
p. 125) is of interest in connection with the sub- 
ject of railway accounting, particularly the 
Interstate Commerce Commission practice of 
requiring depreciation, and cost of abandoned 
property, to be charged to operating expenses 
instead of remaining in the property account.! 

The decision sustains the authority of the 
Interstate Commerce Commission to make 
certain regulations under the statute prescribing 
a uniform system of accounting for carriers, 
the Court saying that no ground for judicial 
interference is furnished so long as the Com- 
mission acts fairly and reasonably within the 
grant of power constitutionally conferred by 
Congress. 


Taxation. National Bank Shares — Dis- 
crimination. U.S. 

In New York ex rel. Amoskeag Sav. Bank v. 
Purdy, decided by the United States Supreme 
Court Dec. 1 (U. S. Adv. Ops. 1913, p. 114) 
it was held that no discrimination against owners 
of national bank shares is involved in the im- 
position of a 1 per cent tax on such shares under 
the New York tax law (Laws 1909, ch. 62), 
which forbids any deductions because of the 
personal indebtedness of the _ shareholders. 
Mr. Justice Pitney delivered the opinion of 
the court affirming the judgment of the New 
York Court of Appeals. 


1In this connection see the able paper of Frank 
Nay on ‘‘Uniform Methods of Railway Accounting,”’ 
Journal of Political Economy, Dec. 1913 (v. 21, pp. 
881-912). 
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THE DEFENSE OF INSANITY 


W* must gradually broaden the 
definition of ‘“‘crime.’”’ It cannot 
be done all at once. There are certain 
legal notions about “criminal intent”’ 
being essential to constitute proof of 
crime that are bound to persist; the 
term ‘‘crime’’ must long continue to 
suggest an act committed under certain 
subjective circumstances which the law 
regards as necessary to establish ‘‘guilt.”’ 
The primary definition of crime will 
continue to be that which comes down 
to us from the common law, but there 
will be a secondary definition, which 
will be necessary because of the diffi- 
culty of inventing any term that so well 
fits public wrongs of every description. 
The plea of insanity is not the only 
defense of which a progressive criminal 
law must take note; other defenses will 
be urged in extenuation of the offense 


or in mitigation of guilt, and these de-. 


fenses will tend to make the element 
of criminal intent less important and 
that of the social consequences of the 
wrongful act more important. The 
responsible and the irresponsible act 
may both offend against the criminal 
law in equal degree; but motive has 
a more direct bearing on the determina- 
tion of penal treatment than on that 
of the unlawfulness of the act. Lawyers 
will eventually find themselves using 
the words “‘criminal law’’ and “crime”’ 
in a sense broad enough to include all 
acts violating legal public rights, re- 
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gardless of motive, just as the word 
“criminology”” has come to be used in 
an inclusive sense. We consider, there- 
fore, that the admission of a secondary 
sense of the term “‘crime,” free from any 
connotations of the retributive theory 
of punishment, is convenient and desir- 
able. We need such a term as the 
“criminal insane’’ because these offend- 
ers constitute a special class of the 
insane, to be dealt with in a special way; 
to suggest that they are innocent of 
public wrong would be misleading, for 
it is not strictly true that the law should 
deal with the ‘criminal lunatic solely 
as a “sick man’’ !— he is rather a par- 
ticular type of “sick man”’ against which 
society must take special care to arm 
itself. 

Of the three forms of verdict possible 
where the defense is insanity, — ‘‘guilty 
but insane,” “not guilty by reason of 
insanity,” and author of the act charged 
but “‘not responsible according to law 
by reason of insanity,’’* we believe the 
first preferable to the others. It is true 
that an insane person cannot always 
be “guilty’”’ of unlawful acts under the 
retributive theory of justice embalmed 
in our common law, but he can always 
be “‘guilty’’ under a theory of crime 
which is rapidly making its way, and 
cannot help making its way as offering 


1 See article by Dr. Smith Ely Jelliffe in 4 Journal 
of Criminal Law 368 (25 Green Bag 521). 

? Substantially the form favored in the Report 
of Committee B of the American Institute of 
Criminal Law and Criminology, 3 Journal of Crimi- 
nal Law and Criminology 719 (Jan., 1913). 
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the only escape from the dilemma that 
a jury would have to face, in determining 
whether a mentally sick man deserves 
to be punished. The real problem for 
the jury in such a case is not whether 
punishment is deserved; it is whether 
restraint ought, in the public interest, 
to be imposed. Unfortunately, how- 
ever, the dilemma will not be got rid of 
so long as criminality and responsibility 
are confused, as they are likely to be 
for some time under the influence of 
tradition, and as they are in the report of 
the Committee of the New York State 
Bar Association on the Commitment 
and Discharge of the Criminal Insane. 

Some of the recommendations of this 
Committee seem weak and disappoint- 
ing in view of the fact that it must have 
had under consideration the views enun- 
ciated by Professor Keedy’s committee 
of the American Institute of Criminal 
Law and Criminology. The fact that 
a person is found ‘guilty but insane” 
should not carry with it any obligation 
on the part of the state to confine him 
for the same period as if he were sane. 
His confinement is for the purpose not 
of punishment, but of medical treatment, 
and restraint from socially injurious 
conduct. If he afterwards becomes 
sane there is no valid excuse for his 
confinement in a state prison, but the 
only question is whether he may not 
be safely discharged without danger to 
society. The principle of indetermin- 
ate sentence is unassailable for this class 
of criminals. 

Again, why resort to an exercise of 
the pardoning power to obtain the dis- 
charge of the prisoner found to be in a fit 
condition for release? It seems a round- 
about way, to accomplish by an act of 
clemency what should be capable of 
accomplishment through ordinary chan- 
nels as part of the regular routine of 
state penal administration. 
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The discrepancy between the recom- 
mendations of this committee and of the 
Committee on Law Reform will be ~ 
noted; on the points on which there is 
a difference the attitude of the latter 
committee seems the sounder. This 
large, vexatious problem of the defense 
of insanity can never be regarded as 
settled while there is such marked 
difference in opinion as that shown 
in the solutions proposed by the New 
York State Bar Association and by the 
American Institute of Criminal Law and 
Criminology.’ 


ACADEMIC FREEDOM 


HE problem of freedom of speech 

and of teaching for university pro- 
fessors would perhaps be more easily 
solved by application of the rudimentary 
rule of business ethics which entitles every 
employee to learn from his employer 
the grounds for his dismissal. The 
American Political Science Associa- 
tion has appointed a committee to report 
on freedom of speech and security of 
tenure for teachers of political science 
in American universities. Often a man 
has left his position under mysterious 
circumstances, in such a way as to 
invite the suspicion that the university 
was interfering with the freedom of 


3We submit the following tentative draft of a 
statute, based, with some modifications, on that 
submitted in the first and second reports of Pro- 
fessor Keedy’s committee: 

(1) Where in any act or indictment any act or 
omission is charged against any person as an offense 
and it is given in evidence on the trial of such 
person for that offense that at the time of the act 
or omission he was affected with a mental disease 
or abnormality showing its effects in the act or 
omission, then the jury, if convinced that the act 
was done or the omission occurred as charged, and 
that the pathological character of the act or omis- 
sion, in the sense of the foregoing definition, is 
proved, shall return a special verdict of ‘‘guilty 
but insane.” 

(2) When such special verdict is found, the court 
shall impose indeterminate sentence and remand 
the prisoner to the proper officer or board, with the 
direction that an inquisition be made by the proper 
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teaching, when as a matter of fact it 
was not, and a frank statement to the 
public from one of the parties concerned 
would have set matters in their true 
light, and left public opinion free to 
re-act wholesomely on the incident. 
In the case of Dr. John M. Mecklin, 
who was dropped last June from the 
faculty of Lafayette College because 
he used modern scientific text-books 
repugnant to a severely orthodox Pres- 
byterian scheme of education, if a full 
statement of the facts had been made at 
the time greater justice would have 
been done to Dr. Mecklin, and the 
affair would not have assumed such a 
dubious aspect as to call for investigation 
by the American Philosophical and the 
American Psychological Associations. 
So far as this episode proved anything, 
it proved that Lafayette College, which 
is under the general direction of the 
Presbyterian Synod of Pennsylvania, 
has been suppressing freedom of teach- 
ing. It also appears that Dr. Mecklin 
used text-books the use of which is 
common in strictly Presbyterian in- 
stitutions. Consequently he cannot 
be charged with having endeavored 
to throw off restraints which he might 


persons to determine whether the prisoner is now 
insane so as to be a menace to the public health 
or safety. If the persons who conduct the inquisi- 
tion so find, such person shall be confined in a state 
hospital for the insane until in the opinion of the 
proper authorities he has so far recovered his sanity 
that he may safely be released. If the prisoner 
shall be found in such inquisition not to be insane 
as aforesaid, and not likely to have a recurrent 
attack of insanity making it dangerous for him to 
be given his liberty, his release shall forthwith be 
ordered by the proper authorities. 

(3) When any insane criminal shall have been 
committed to a state hospital, no judge of com- 
petent jurisdiction shall issue a writ of habeas 
corpus for the release of such person on the ground 
that he is unlikely to be a public menace by reason 
of insanity, unless sufficient evidence is presented 
to establish a prima facie case of sanity, or, if upon 
a hearing of a previous writ of habeas corpus the 
prisoner has not been released, to establish a prima 
facie case of such improvement in mental condition 
since the last writ that he may safely be released. 


have known he was assuming when 
he accepted an appointment from this 
institution. . 

We speak of this case merely as a 
type; we have no interest in the particu- 
lar episode. But there are doubtless 
many instances of the same kind, in 
which the institution and not the teacher 
is at fault, and in which, to clear the 
good name of high-minded and deserving 
teachers, it should be made clear that 
the fault lies with the institution and 
not with the teacher. 

The cases where the fault lies with 
the teacher are of a different class. 
While the higher interests of education 
and the encouragement of freedom of 
teaching are synonymous, freedom in- 
plies limitation, and in education it 
does not mean a license to indulge in 
folly, eccentricity, and extravagance. 
Failure of common sense is_ reason 
enough, as Dr. Nicholas Murray Butler 
says, for dismissing a teacher. Serious 
temperamental defects are a suffcient 
ground. No one can judge whether 
a teacher is exceeding his privilege 
except an enlightened body of men, 
and the governing boards of some of 
our institutions may possess scarcely 
the poise and openness of mind to 
enable them to meet all these questions 
in the wisest way. However, the only 
remedy of which we can conceive lies 
in publicity —a publicity that tends 
to make our educational institutions 
accountable to the higher intellectual 
spirit of the age, and always, in the end, 
vindicates those whose reputation for 
ability in their profession may have 
momentarily suffered eclipse. 


THE LAWYER IN LITERATURE 
EFERRING again to what Mr. 
William Allen Wood said in his 

article in the January Green Bag about 

his having failed to find the lawyer 
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presented in his true light in any novel 
he had read, we would call attention 
to “The Upas Tree,” written by Mr. 
Robert McMurdy of the Chicago bar. 
We are reminded of its merits by a 
notice in the Law Magazine and Review, 
from which we quote: 


The chief characters are finely drawn. In 
Colonel Sickles, a veteran practitioner and 
Miller’s counsel at the trial, Judge McMurdy 
has created a character which will survive as the 
type of a high-minded and able American lawyer. 


A SENTENCE THAT DID NOT 
SUIT THE PRISONER 


A correspondent who keeps better 
informed on English news than we 
can has called our attention to the case 
of Rex v. Samuel Booker, decided by 
the English Court of Criminal Appeal 
on November 10. The appellant was 
convicted at the Northumberland Ses- 
sions on a charge of burglary and lar- 
ceny and was sentenced to twelve 
months’ hard labor. He appealed, asking 
for a longer sentence on the ground that 
he wished to reform and felt that 
twelve months would not be a long 
enough period for him to get the full 
benefit of his conversion. He informed 
the court that he had considered the 
matter and believed that a five years 
sentence would give him ample time 
to make his change of heart permanent. 
He was willing to compromise on a 
three years sentence. The Court gave 
the appeal the careful consideration 
that its novelty and evident earnest- 
ness demanded, but in the _ opin- 
ion, announced by the Lord Chief 
Justice, decided that ‘‘the Court could 
not alter a sentence merely because 
a prisoner was not satisfied with it; 
the Court must itself be satisfied that 
the sentence was not a proper one under 
all the circumstances.’”’ The Court 
considered the sentence a proper one, 
and disallowed the appeal. 
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A NOVEL POINT 


S illustrating the influence sectional 
prejudices at different times may 
have exerted upon judicial actions in 
this country, a Buffalo lawyer tells the 
following story of an Irish-American 
attorney who was trying a hopeless case 
in Erie County at a period when North- 
ern resentment toward the Southern 
states had not yet been allayed by the 
lapse of time since the Civil War. 
Counsel for the other side had ob- 
served that their opponent had offered 
no real evidence. So they made a 
motion to dismiss the suit without 
letting it go to the jury at all. Very 
intently, the Irishman listened to the 
argument of the other counsel. It 
was unanswerable. Incidentally de- 
cisions were quoted on the point in 
question from courts of Southern states 
— Alabama, Mississippi, Louisiana, 
and Texas. At the conclusion of the 
argument the Irishman rose and said: 
“T have not the laste idea, your 
Honor, that anny Judge like your 
Honor, who knows as much of the law 
as your Honor, and who knows the flag 
and the Constitution perfectly like your 
Honor, is going to pay the slightest 
attintion to anny of those traitorous 
decisions of the ribel courts.”’ 





NEWSPAPER REPORTS OF CASES 


HE London Times, says our friend 

A. W., who finds time to read it, 
is most painstaking in its reports of the 
trials taking place from day to day in 
the London courts. It digests the evi- 
dence as actually given and a decision 
or judgment of the court is carefully 
and correctly announced. The law 
reports of the Times have always been 
written by barristers acting as its 
representatives in the various courts, 
and the work is supervised by other bar- 
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risters in its own editorial rooms, 
These reports are invariably accepted as 
possessing a high degree of authority by 
the judges, and are the only daily news- 
paper reports of law cases that may be 
cited in English courts. Probably no 
other general newspaper in the world has 
such distinction. The situation must be 
regarded as a novel one by lawyers in 
this country; for no American lawyer, 
in full possession of his senses, would 
think of regarding an American news- 
paper account of a trial very seriously. 
Much less would he think of citing 
such an account in court. 


HAPPENINGS IN COURT 


N old Confederatesoldier from Texas, 

a grey-haired youngster of sixty- 
five, took a trip through the North with 
a wide sombrero, two big guns, two 
clanking spurs and a firm idea as to 
a negro’s proper place. 

He clanked into the dining-room of 
one of the prominent hotels in Balti- 
more, swept off his hat and laid his 
guns on the table in front of him. It 
was evident that the Baltimore negroes 
were not attracted by the Texan’s 
costume as their eyes bulged and they 
disappeared through the rear door. Fi- 
nally the head waiter shoved one of 
them up to the rear of the guns. 

“Youh o-o-o---d-der, p-p-p-pplease,”’ 
chattered the colored waiter. 

The Texan turned and looked at 
the waiter’s feet a moment, then picked 
up one of the guns and said in a gentle 
voice ‘‘Step lightly. Step lightly. Step 
lightly,’” — emphasizing each period 
with a pistol shot, while the negro 
danced wildly around the table. 

“IT only wanted him to wait on me 
like a nigger should, judge,’’ apologized 
the grizzled head as the stern judge 


‘ 


turned him away with “fifty dollars 
and costs.”’ 





Recently one of the judges in Chicago 
was hearing a motion for the increase 
of alimony. Finally, after the Court 
had announced its decision to increase 
the alimony, the opposing attorney 
became most vehement in his remarks. 

After listening as long as he could 
restrain himself, the judge finally ex- 


ploded with: 
“Why.. Jesus Christ! Good God 
Almighty —”’ then catching himself 


and looking at the hushed courtroom 
he saved himself by ending—‘‘made 
the sun revolve and days and seasons 
to come and go; and that is enough 
change of conditions to warrant the 
increase where the woman needs it!” 





Mike Flannigan was testifying: 

“So Mr. Hannigan gave a stag party 
that night, did he?” asked Judge 
Hanecy. 

“Yes, sir; and some party it was, 
Judge.” 

“The five of you drank twenty-three 
bottles of champagne?” 

“Yes, sir; the like was never drunk 
before!” 

“At the time you left the party, what 
did you say was the condition of Mr. 
Hannigan, as to sobriety?” 

“He was drunk, your Honor; drunk.” 

“And Mr. Murphey?” 

“Drunk, your Honor.”’ 

“And Mr. O’Brien?” 

“Very drunk, your Honor; very 
drunk!”’ 

“And Mr. McFarland and Mr. Mc- 
Mahon, drunk also?” 

“Both drunk, your Honor; both 
drunk!” 

“Well, what makes you think they 
were drunk?” 
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“Couldn’t I see, your Honor, couldn’t 
[ tell a drunk man when I sees him?” 

“That is what I want to know. What 
was your condition as to sobriety?” 

“Why, I was sober, perfectly sober, 
your Honor — well, not exactly sober, 
but I wasn’t drunk —I knew what I 
was doing all the time.” 


NO GENTLEMEN IN SIGHT 


ENTLEMEN of the jury,” said 

William VanCleve, prosecuting 
attorney of Macon county, Mo., in 
his maiden speech on a manslaughter 
case, ‘‘I ask you to consider that old 
man, Hack, who the defense called in 
this trial. Hack’s shifty eyes darted 
about everywhere. They looked at 
the jury, then at the judge, wandered 
over to the lawyers at the defendant’s 
table, and then he would gaze at the 
attorneys for the state, but I will leave 
it to you men that never once did he 
look at a gentleman!’’ 
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USELESS BUT ENTERTAINING 


The negro teamster had been arrested for 
using his whip too freely on the public streets. 

“You are charged with cruelty to animals,” 
said the Judge. ‘How do you plead?” 

‘“‘Why, Jedge,’’ answered the prisoner, “I 
wa’n't crool to no animiles. Them beasts dat 
I wuz lickin’ war mewls.’’ — Buffalo Express. 


A colored gentleman, on trial for his life in a 
remote Tennessee town, was asked by the judge 
if he had anything to say, whereupon he replied: 

“All I has to say is this, Judge: If you hangs 
me, you hangs the best bass singer in Tennessee.” 

— Everybody's Magazine. 


At a trial in an Alabama town, one of the 
witnesses, an old lady of some eighty years, 
was closely questioned by the opposing counsel 
relative to the clearness of her eyesight. 

“Can you see me?”’ said he. 

“Yes,” 

“How well can you see me?” persisted the 
lawyer. 

“Well enough,” responded the lady, ‘‘to see 
that you are neither a negro, an Indian, nor a 
gentleman.” — National Corporation Reporter. 


The Editor will be glad to receive for this department anything lekely to entertain the readers of 
the Green Bag in the way of legal antiyuities, facetia,and anecdotes. 
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Monthly Analysis of Leading Legal Events 


The President’s anti-trust message 
has been well received, its conciliatory 
temper producing a good impression, 
and it has evoked little adverse criticism 
except in the case of two or three specific 
proposals. The bills presented in Con- 
gress, however, have called forth some 
unfavorable .comment, and the objec- 
tions have been sincere and generally 
sound. It is clearly seen, for example, 
that the prohibition of interlocking 


directorates, in the manner proposed 
in the bill, would lead to the evil of 
dummy directorates and would affect 
the form and not the substance of corpo- 
rate management. The Administration 
attitude toward trust legislation, being 
somewhat vaguely expressed, has ex- 
cited less controversy than may be ex- 
pected as it becomes more sharply 
defined. 

The process of ‘‘unscrambling’’ the 
trust omelettes has continued steadily, 
the combinations within the prohibition 
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of the law as it now stands hastening 
to comply with the views of the Govern- 
ment without waiting to be prosecuted. 
The President has referred to the atti- 
tude of these men who had opposed the 
break-up of combinations as one of 
“honorable surrender.” But the sur- 
render has chiefly been based on the 
conviction that resistance would be im- 
politic, and not necessarily on the feeling 
that the Government is right or has 
won a permanent victory over innocuous 
organization of business on a great scale. 

There seemed to be some improve- 
ment in the international position of the 
Government in the latter part of the 
month, in view of the prospect held out 
that the renewal of the arbitration 
treaties would be secured in the Senate, 
and that the President’s influence might 
bring about Congressional action on the 
long pending Panama Canal tolls ques- 
tion. This was encouraging, in view 
of the situation of ‘‘splendid isolation’”’ 
so much remarked of late. A dis- 
tinctly gratifying feature of the month 
was Ex-President Taft’s proposal that 
Congress enact a law which would give 
the Government the right to bring actions 
in federal courts for violation of any 
treaty or other legal rights of aliens. 
As the Government is responsible to 
other Powers for the protection of the 
rights of aliens, under the general rules 
of international law apart from treaties, 
and indemnity is paid not as gratuity, 
but as an admission of responsibility, 
the failure through Congressional inac- 
tion to institute any machinery for the 
protection of aliens is an anomaly for 
which little excuse can be found. The 
importance of enacting such legislation 
is more readily seen when one considers 
how far it would go in removing possible 
sources of future friction, especially 
with Asiatic countries, for the problem 
is most acute on the Pacific coast. 
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Several states show interest in organ. 
izing their court machinery on a basis of 
increased efficiency. Kansas ranks go 
high among the states in the movement 
for better legal administration that it 
is not likely to turn a deaf ear to Chief 
Justice Winslow’s pleading for separate 
judicial elections. This movement may 
be said to be definitely .under way in 
several states, even where, as in Iowa, 
they have only got so far as non-partisan 
elections, without having the judges 
chosen on a separate ballot. A bill has 
been introduced in the Massachusetts 
legislature which, if adopted, would 
help to carry out Governor Walsh’s 
suggestion, in his recent inaugural, that 
the Supreme Judicial Court of the state 
be made a court of appellate jurisdiction. 
Legislation giving the Superior Court 
jurisdiction in will cases sent up from 
the Probate Court and conferring juris- 
diction in all questions of fact, in 
equity as well as at common law, would 
tend to relieve the Supreme Court and 
to expedite appeals. 

As regards procedural reform, it is a 
pleasure to record that one of the 
measures sponsored by the American Bar 
Association’s Special Committee to Sug- 
gest Remedies and Formulate Proposed 
Laws, and introduced by Senator Root, 
has again passed the Senate, having 
previously passed that branch without 
being acted upon by the House. This 
is the bill giving the right of appeal to 
the Supreme Court when the decision 
has been against the constitutionality 
of a state law. The bill passed the 
Senate on Jan. 21.1 

Not without significance is the fact 
that one of the leading lawyers of North 
Carolina strongly urges the adoption 
of the New Jersey practice act in other 
states. 


1It will be found in Report of the American Bar 
Association, 1913, p. 569. 
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Instances where courts order cases 
defaulted because attorneys do not keep 
their appointments are apparently re- 
garded by the press so rare as to deserve 
special mention. Mr. Justice Chase 
of the Superior Court ordered a default 
in acase in Boston on Jan. 19, in which 
counsel failed to come in within half 
an hour after the appointed time, saying, 
“This court is not being conducted for 
the convenience of lawyers that they 
may come in when they please.’’ Ten 
other defaults were ordered. 

The Thaw case accentuates certain 
problems of criminal law and _pro- 
cedure, and permits public opinion to 
concentrate more of its attention than 
usual upon the subject of the defense 
of insanity. This phase of the recent 
proceedings of the New York State Bar 
Association has thus been widely com- 
mented upon. Recommendations look- 
ing to the abolition of any distinction 
between legal and medical insanity now 
command strong support among laymen, 
and the movement to permit verdicts 
of “guilty but insane’ has reached an 
advanced stage in the New York State 
Bar Association. 

Other wholesome developments are 
the Whipple proposal for a purer proce- 
dure devised to attain truth rather than 
partisan triumph, and for higher ethical 
standards of advocacy; the Massachu-’ 
setts awakening to the need of penologi- 
cal reform, and the example set by the 
South Carolina Bar Association in asking 
a distinguished legal scholar not con- 
spicuous in the public eye to deliver its 
annual address. 


Personal 
Frederic B. Greenhalge, for many 
years assistant Attorney-General of 
Massachusetts, has become a member 
of the law firm of Currier, Young & 
Pillsbury, Boston. This firm has long 
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been one of the most prominent in 
Massachusetts, and Mr. Greenhalge will 
bring to it a reputation based on his 
skill as one of the best trial lawyers in 
the department and on his thoroughness 
in the preparation of cases. Mr. Green- 
halge is the son of a former Governor of 
Massachusetts. 

A rearrangement of courses in the 
Harvard Law School was caused by the 
recent resignation of Professor Bruce 
Wyman. Dean Ezra R. Thayer takes 
the course on public service companies, 
which was Professor Wyman’s most im- 
portant course. ProfessorSamuel Willis- 
ton will have entire charge of contracts, 
a first-year course which hitherto he had 
shared with Professor Wyman. Professor 
Edward H. Warren will teach mort- 
gages, and Professor Roscoe Pound will 
take over the course on administrative 
law. This arrangement is likely to 
continue to the end of the present 
academic year. 


Hon. Eugene B. Gary of Abbeville, 
S. C., was re-elected Chief Justice of the 
South Carolina Supreme Court by the 
General Assembly of the state on Jan. 
15. There was a contest over the Asso- 
ciate Justiceship, necessitating two bal- 
lots, after the second of which Circuit 
Judge George W. Gage of Chester was 
declared elected. Ernest Moore, a 
prominent member of the Lancaster 
bar, was elected on the first ballot 
over strong opposition to succeed Asso- 
ciate Justice Gage as circuit judge. 
The other places on the supreme and 
circuit benches were filled by re-electing 
the present occupants, none of whom 
had opposition. 


Che Portrait of Professor Holland 
In December, 1913, an Executive 
Committee, in London, England, con- 
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sisting of Sir William Anson, Professor 
A. V. Dicey, K.C., Sir Kenelm Digby, 
and others, invited subscriptions for a 
portrait of Mr. Thomas Erskine Hol- 
land, K.C., who after thirty-six years 
of most valuable service had lately 
resigned the Chair of Chichele Professor 
of International Law and Diplomacy at 
Oxford, and who as a jurist had won 
European reputation and done good ser- 
vice for his country. 

The Executive Committee of the 
American Bar Association subscribed 
the sum of $75 to this fund on behalf 
of the Association, which was duly 
forwarded to the Treasurer of the Com- 
mittee, Mr. George G. Phillimore. Mr. 
Phillimore’s acknowledgment, addressed 
to George Whitelock, Esq., Secretary 
of the American Bar Association, is as 
follows: 


“London, January 12th, 1914. 
My Dear Mr. Whitelock: 


I am much obliged and I may add touched 
by your kind letter of December 31, with its 
enclosure of a draft of 75 dollars as the sub- 
scription of the American Bar Association to 
the Fund for the portrait of Professor Holland. 
I will ask you as the Secretary of the Association 
to convey to the Executive Committee the 
expression of the sincere thanks of the organizing 
Committee for this generous gift, and I am sure 
that Dr. Holland no less than ourselves will 
highly appreciate such a testimony from your 
Association as representative of the entire 
legal profession of the United States, and I hope 
I may call it a fresh proof of the ‘solidarity’ 
which so happily exists between our countries’ 
laws and lawyers. 

With best wishes for the New Year, 

Believe me, 
Yours sincerely, 


GEORGE G. PHILLIMORE.” 


Che Carnegie Endowment for International 
Peace 


President Nicholas Murray Butler 
of Columbia University, who is one of 





the Trustees of the Carnegie Endoy. 
ment for International Peace, is of the 
feeling that the education of American 
public opinion is ‘‘the largest part of the 
present task of the Division of Inter. 
course and Education of the Carnegie 
Endowment, so far as that task has to 
do with conditions in the United States,” 

The reader is referred to the Year 
Book of the Carnegie Endowment, 
issued last June, for detailed information 
regarding the extensive and varied 
activities of this and the other divisions 
of the foundation. Mr. Butler, after 
summing up the work of the Division 
of Intercourse and Education, continues: 


An object of chief concern is the curious 
indifference of public opinion in the United 
States in regard to matters of international 
policy and international obligation. When 
John Hay and Elihu Root were guiding the 
Department of State and were leading public 
opinion to the highest possible plane in the con- 
sideration of international relations, the United 
States was marching straight toward the post 
of leadership in the epoch-making movement 
to put justice above force in dealings between 
nations. More recently, however, the absence 
of these strong hands and clear heads has been 
sadly felt, and today even the most optimistic 
American must admit that the position of leader- 
ship lately held by the United States has passed 
from it and that it can only be reclaimed by 
great effort and by new and sincere evidence of 
the highest moral purpose. 


Public opinion in the United States, as too 
frequently voiced in the newspaper press and 
on the floor of the Senate, is so careless, not to 
say contemptuous, of treaty obligations, that 
we have as a nation lost the respect of men and 
of peoples that we cannot afford to do without. 
We have shown ourselves to be the spoiled child 
of international politics. Whenever a bauble 
of material gain strikes our fancy we cry and 
storm until we get it, and then grasp it eagerly 
regardless to whom it belongs or of what pledges 
we have made in respect to it. An eminent 
European statesman once said in my own hearing 
that never again would the Government of his 
nation make, with his consent, a treaty with the 
United States; and the reason he gave was that 
the United States had proved itself to be inter- 
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nationally incompetent. He pointed out that 
the United States had more than once revealed 
itsincapacity to enforce its treaty obligations, and 
that the Government of the United States was 
even without the right or power to proceed in 
its own courts to enforce treaty obligations in 
case these were violated anywhere in the land. 
Moreover, it is established law in this country 
that a treaty made between the United States 
and a foreign nation is subject to such acts as 
Congress may subsequently pass for its modifica- 
tion or abrogation. It is not even necessary to 
discuss with the other party to the international 
contract what it thinks of the proposed action 
of the Congress of the United States. This 
means that a treaty made by one constitutional 
agency may be modified or abrogated by another 
constitutional agency which is quite distinct 
from the treaty-making power. Thisunfortunate 
and crippling doctrine has been laid down by the 
most eminent judges in the land. It was ex- 
pounded at length by Mr. Justice Curtis in the 
United States Circuit Court in 1855, and repeated 
by Mr. Justice Field in the United States Circuit 
Court in 1883. The United States Supreme 
Court, speaking by Mr. Justice Swayne in the 
Cherokee Tobacco Case, upheld this doctrine in 
1870, and again, speaking by Mr. Justice Miller 
in the Head Money cases in 1884. The highest 
courts have held, therefore, that, while a treaty 
and an act of Congress are both binding upon 
the courts, the one which is later in point of time 
takes precedence in respect to authority. Whether 
a treaty has been violated by our domestic 
legislation so as to be the proper action of com- 
plaint by a foreign Government is held not to 
be a judicial question. To the courts it is simply 
a case of conflicting laws, the later modifying 
or superseding the earlier. It is this legal 
doctrine which, more than we realize, paralyzes 
the international effectiveness of the United 
States and tempts us constantly to acts of inter- 
national dishonor. If it were the law of the land 
that a treaty could only be abrogated or amended 
by the same constitutional agency that made 
it and in the same way as it was originally made 
and ratified, the United States would occupy 
a vastly improved international position. But, 
the law being as it is, there is a double obligation 
on the people of the United States and on the 
Congress to refrain from passing laws that are 
an infraction of existing treaties. Until the 
people of the United States and until the Congress 
of the United States are ready to look upon a 
treaty obligation as an honorable man does his 
word or his bond, there is no prospect of our 
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leading the world’s opinion in the development 
of improved international relations. We shall 
have to learn to refrain from offending and 
insulting foreign governments and foreign 
nations, both by legislative acts and by open 
declarations of opinion, before we can regain the 
respect which was once ours. In other words, 
we must form the habit of behaving in inter- 
national affairs like gentlemen. 

To educate American public opinion in this 
direction is the largest part of the present task 
of the Division of Intercourse and Education 
of the Carnegie Endowment, so far as that task 
has to do with conditions in the United States.! 


Proposed Improvements in the AWlassachu- 
setts Penal System 


” ASSACHUSETTS has an extraor- 
dinary opportunity, as it seems 
to me, to be both the pioneer and the 
instructor of the whole country in devel- 
oping and applying a new and better 
treatment of persons convicted of crime. 
It already possesses a greater number 
and a greater variety of public institu- 
tions than any other state in the country, 
perhaps than any foreign country. It 
has in a scattered and unco-ordinated 
form practically every agency that is 
required for the adequate study and 
management of its anti-social members. 
Some changes and improvements are, 
of course, needed, but mainly through 
the proper rearrangement of its existing 
agencies it can set and maintain the 
standards of a new and more practical 
and more humane penology.” 
Chairman Randall of the Massachu- 
setts Board of Prison Commissioners 
made this statement in preface to an 
explanation of what the Board wishes 
to accomplish through the group of 
nineteen bills recently introduced in the 


1‘'The Carnegie Endowment for International 
Peace."”. By Nicholas Murray Butler. Article in 
the Independent, Nov. 27, 1913; re-issued as Inter- 
national Conciliation Leaflet no. 75, by the Ameri- 
can Association for International Conciliation, 
sub-station 84, New York City. 





















































legislature. These bills are the fruit 
of Mr. Randall’s study of the Massa- 
chusetts penal system since he came 
from Minnesota a few months ago to 
place his recognized ability and expe- 
rience as a penologist at the service of a 
state which has lagged behind the prog- 
ress made in some other localities. 

State ownership and administration 
of all prisons and jails are one of the 
most important proposals. This cen- 
tralization of authority would permit 
application of the principle of classi- 
fication in the most effective manner, 
as the entire prison “‘plant’’ of the state 
would be placed at the disposal of the 
Prison Commission that each institution 
might be made to perform its own highly 
specialized function. It is also pro- 
posed that the Commission be em- 
powered to delegate their authority in 
the administration of so widely scat- 
tered a plant, and that the executive 
staff be enlarged. 

Another bill provides for eliminating 
action by the grand jury, where the 
offender pleads guilty and states to the 
court such facts as prove his guilt of a 
charge brought by the filing of an 
information. This is designed as a 
corrective for the evil of prolonged 
imprisonment awaiting the action of the 
grand jury. 

Another provision authorizes the 
Superior Court to assign counsel to 
defend indigent prisoners accused of any 
felony, rather than merely those charged 
with capital offenses as hitherto. 

Sifting of the state prison population 
for defective, insane and otherwise 
subnormal individuals is aimed at in the 
provision for an assistant physician at 
that prison. He would make a study 
of the inmates and of the new arrivals 
similar to that made by Dr. Anderson, the 
psychologist and physician of the Boston 
Municipal Court. 
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Another proposal contemplates that 
when a convicted prisoner is sent from 
the court to any institution the clerk 
of the court shall send with him a detailed 
history of the prisoner. 

Other bills have the following objects: 

To make twenty years the minimum 
sentence for murder in the second 
degree. 

To aid all discharged prisoners who 
are most needy and deserving. 

To allow the commission to transfer 
from one institution to another any 
prisoners except those who have re- 
ceived life sentences. 

To increase the salary of the agent 
for discharged female prisoners. 

To provide for an allowance of $3 per 
month to the prisoners. 


Penology 

The convict stripe is to be eliminated 
from the city prisons of New York during 
the Mitchel administration, according 
to Dr. Katherine B. Davis, the mayor's 
corrections commissioner. On her first 
visit to Blackwell’s Island, Dr. Davis 
was especially indignant because the 
women prisoners have to wear striped 
garments. 


Dragging the prison telephone opera- 
tor behind them as a shield as they fled 
across the prison yard, pursued by the 
guards, three desperate convicts made 
a dash for liberty from the State Peni- 
tentiary at McAlester, Okla., Jan. 19, 
under a rain of shots from the gatling 
guns on the walls, only to be followed 
and shot to death by guards. Four 
others were killed by the convicts when 
they attempted to bar their escape. 
Among them was John R. Thomas of 
Muskogee, formerly a United States 
district judge and at one time a member 
of Congress, who was in the warden’s 
office at the time of the incident. 


— A 3 = © ®© ty 


a ~~» 


as at a atoll COUclCUUlC(“ie ss OF 





The Legal World 


St. Louis’s first women magistrates, 
Mrs. E. C. Runge and Miss Catherine 
R. Dunn, took their places on the bench 
of the Juvenile Court on Jan. 12, having 
been appointed to act in all cases in 
which girls and young women are de- 
fendants before that tribunal. Both 
have been probation officers for several 
years, but have had no training in the 
law. 


Bar Associations 


American Bar Association. — The Ex- 
ecutive Committee of the American Bar 
Association met in New York on Janu- 
ary 2 and voted to hold the next meeting 
of the association in Washington on 
October 20, 21, and 22. It was an- 
nounced that Senator Elihu Root, Sir 
Charles Fitzpatrick, Chief Justice of the 
Dominion of Canada, and Minister 
Naon of the Argentine Republic had 
accepted invitations to speak at the 
meeting. 


Connecticut.— The annual meeting 
and banquet of the Connecticut State 
Bar Association was held at New London 
on Feb. 2, former President Taft of New 
Haven and Sherman L. Whipple of 
Boston being among the speakers. (See 
p. 119 ante.) The following officers 
were elected: President, Charles Phelps 
of Rockville; vice-president, William 
Waldo Hyde of Hartford; secretary- 
treasurer, James Wheeler of New Haven. 


Kansas. — Chief Justice John B. 
Winslow of Wisconsin made a vigorous 
appeal for selection of the judiciary at 
separate non-partisan elections, at the 
thirty-first annual meeting of the Kan- 
sas State Bar Association, Jan. 27-8, at 
Topeka. He told the Association that 
Wisconsin had a separate judicial ballot, 
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instead of permitting judges to be chosen 
at the general election as in Kansas. 
In his presidential address on ‘Two 
Years’ Work of the Kansas Supreme 
Court,”’ Associate Justice Rousseau A. 
Burch of the Kansas Supreme Court 
dealt with numerous matters of pro- 
cedure with great ability and compre- 
hensiveness. He advised the members 
of the Association to cut down as much 
as possible the needless expense of 
printing unimportant matter: 


In the preparation of abstracts [he said], 
attorneys should regard themselves as officers 
of the court, bound to the utmost candor and 
good faith, and not merely as representatives of 
clients. They ought not to omit, or faintly 
suggest, or minimize matter upon which their 
opponents are certain to rely. Sucha conception 
of duty will practically eliminate the counter-ab- 
stract from the files of the court, and will prevent 
the economic waste involved in the preparation, 
presentation and consideration of that document. 

Much money is wasted in printing testimony 
and in printing long arguments in briefs, on 
questions of fact which have been determined 
by the court or jury on substantial or conflicting 
evidence. If there is any one principle of appel- 
late practice which the court has finally and 
conclusively settled it is that in such cases the 
verdict or decision on the facts will not be dis- 
turbed... . 

It has been said that the administration of 
the criminal law has broken down in this country 
because of its cumbersome and antiquated 
character and because of the technicality of its 
rules of practice. For several years this asso- 
ciation has been striving for at least a partial 
revision of the code of criminal procedure, the 
main features of which have remained substan- 
tially unchanged since 1868. Upon the assem- 
bling of the last legislature I caused to be prepared 
and introduced, on behalf of the association, 
a series of bills, each one attacking a specific 
defect in the code of criminal procedure. A list 
of these bills was furnished to the newspapers, 
together with a statement of their contents and 
purposes. The list and statement were pub- 
lished in newspapers once. No reference has 
since been made to them, so far as I know, in 
the public press, and none of the bills was ever 
reported out of committee. Let it be conceded 
for the moment that some of these bills were 
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not suitable for enactment into law in the form 
in which they were presented; nevertheless, 
taken together, they challenged public attention 
to the subject of the improvement of the criminal 
procedure of this state. They were ignored 
and were allowed to die. Very likely we shall 
hear a great deal about inefficiency of criminal 
procedure during this political year — until 
after election. 

Ralph H. Spotts, senior law student 
at the state university, read a paper 
on “The Social Center and the Law.” 
Other speakers were Claud J. Bryant 
of Independence; S. H. Allen of Topeka, 
and William E. Higgins of Lawrence. 


Oklahoma. — The annual meeting of 
the Oklahoma State Bar Association 
was held in Oklahoma City on December 
29 and 30. James H. Gordon of Mc- 
Alester delivered the president’s address. 
The annual address was delivered by 
Rome G. Brown of Minneapolis, with 
the happy title, ““The Recall of Con- 
stitutional Safeguards.” A_ resolution 
in favor of a constitutional amendment 
taking judicial elections out of party 
politics was adopted. The officers 
elected were: President, C. O. Blake 
of El Reno; secretary, Walter A. Ly- 
brand of Oklahoma; executive com- 
mittee, C. O. Blake, El Reno (chairman), 
James H. Gordon, John H. Kane; A. T. 
West, John T. Hayes, C. H. Ennis, W. 
H. Kornegay, and Walter A. Lybrand. 


South Carolina. — Sentiment in favor 
of the movement for uniform state laws 
was exhibited at the annual meeting of 
the South Carolina Bar Association, 
held at Columbia Jan. 15-16, a ninth 
standing committee being added to have 
charge of this subject. (Curiously, 
South ‘Carolina had not adopted the 
Negotiable Instruments Act.) Roscoe 
Pound, Story Professor of Law at Har- 
vard University, delivered the annual 
address, his topic being “Judicial Jus- 
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tice.”” Other papers presented were 
‘Judges in South Carolina in 1876,” by 
Associate Justice George W. Gage of the 
Supreme Court; and ‘Legal Reform, 
Genuine and Spurious,”’ by Dean Robert 
W. Winston of the Law School of North 
Carolina State University. 

Judge Winston in his address urged 
the adoption of the New Jersey practice 
act of 1912 “in every state where it is 
workable.” “‘This act alone,” he said, 
“will not cure the evil, but it will lay 
the foundation upon which the judges 
may build.’’ His general plea was that 
reform of procedure should be devolved 
chiefly on the judges themselves. 

The Association voted to work for 
increased salaries for the circuit judges 
of the state, to approve and press the 
passage of a bill giving its Committee 
on Grievances full power to prosecute 
disbarment cases, and to admit young 
lawyers to membership without the 
two years’ experience at the bar hitherto 
required. 

The election of officers resulted as 
follows: President, F. B. Grier; vice- 
presidents, W. L. Glaze, J. B. Salley; 
H. C. Haynsworth, D. D. McColl, W. 
M. Shand, C. N. Sapp, C. P. Sanders, I. 
H. Hunt, T. W. Bacot, B. A. Morgan, 
C. J. Ramage and L. M. Gasque; execu- 
tive committee, R. B. Herbert (chair- 
man), J. A. McCullough, F. H. Domi- 
nick; secretary, E. L. Craig; treasurer, R. 
E. Carwile. 


South Dakota. — The fifteenth annual 
meeting of the South Dakota Bar Asso- 
ciation was held in Sioux Falls, Jan. 15- 
16. Hon. J. H. McCoy, president of 
the association and a member of the 
Supreme Court, in the president’s annual 
address, covered in a general way legis- 
lative developments in the state since 
the last annual meeting. William R. 
Vance, dean of the law department of 
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the University of Minnesota, was the 
guest of the association and delivered 
an address upon the subject: “Some 
Modern Lessons from an _ Ancient 
Court.”” The annual election resulted 
in the election of the following officers: 
Dick Haney, Mitchell, president; Freder- 
ick A. Warren, Flandreau, first vice- 
president; Perry F. Loucks, Water- 
town, second vice-president; J. H. Voor- 
hees, Sioux Falls, secretary; L.M.Simons, 
Belle Fourche, treasurer. The next 
annual meeting of the association will be 
held some time in January, 1915, at 
Pierre, during the regular session of the 
state legislature. During the last session 
of the legislature, the association secured 
the enactment of four of the uniform acts 
recommended by the American Bar Asso- 
ciation, and it is proposed to continue this 
work. 


Miscellaneous 


At the request of the Supreme Court 
of North Carolina, President Thomas S. 
Rollins of the North Carolina State Bar 
Association has appointed a committee 
of four lawyers to confer with a com- 
mittee from the Supreme Court with 
respect to changes in the rules governing 
actions in the Superior Court. 


An extremely suggestive course of 
eight Lowell Institute lectures, strikingly 
humane in sentiment, was given by 
Graham Wallas in Boston in January. 
The English publicist chose as his topic 
“The Man Behind the Vote,” and dealt 
with subject-matters of social psychology 
in a popular style, with unusual liveli- 
ness of illustration and with the presen- 
tation of profound ideas in exceedingly 
simple language. Mr. Wallas empha- 
sized the change which has come about 
since the English Utilitarians wrote; 
in the transition from severe rationalism 
to reliance on instinct, he thought, there 
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is danger at the present time of the 
people overrating the importance of 
feeling. ‘‘Exact and consciously directed 
thought,” he said, “is the greatest and 
most urgent need of our times,” and 
there were signs on both sides of the 
Atlantic that the passion for exact 
thought was making headway. The 
keynote of the lectures is perhaps in- 
dicated by the following quotation: 
“Love and hate and fear are forces that 
operate mightily in public affairs. 
Thought, however, is the regulator; it 
has an emotion of its own. From this 
emotion much may be hoped and ex- 
pected. The most urgent need is the 
exaltation of thought among the people 
of the nations.” 


Obituary 


Beaver, General James Addams, Gov- 
ernor of Pennsylvania from 1887 to 
1891, died at Bellefonte, Pa., on Jan. 
31. He was a judge of the Superior 
Court at the time of his death, his 
service on the Superior bench covering 
a period of nearly nineteen years. 

Byrnes, Daniel, counsel for the ‘‘Soo”’ 
line and corporation lawyer in Chicago, 
died Jan. 25. 

Cary, Alfred L., one of the most 
prominent lawyers of Wisconsin, died 
Jan. 25, aged 78. As special master 
in the litigation attending the Northern 
Pacific Railway foreclosure in the nine- 
ties it devolved upon him to pass upon 
$100,000,000 worth of claims. 

Dudley, Colonel James G., who died 
at Paris, Tex., on Jan. 17, had as state 
democratic chairman led the fight for 
Culberson against the Populists in the 
nineties. In 1909 he was one of the 
commission appointed to codify and 
annotate the Texas statutes. He had 
also acted as special Judge of the 
Supreme Court. 
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Dyer, Richard Nott, for many years 
chief counsel for Thomas A. Edison, 
died at East Orange, N. J., on Jan. 13, 
aged 56. He fought the famous patent 
case of the incandescent light through 
all the courts to victory in the United 
States Supreme Court. Healso prepared 
the patents on the phonograph and the 
kinetoscope, or moving pictures, and 
carried these cases through the courts. 

Ginn, Edwin, the founder of the World 
Peace Foundation, died toward the 
close of January at his home in Win- 
chester, near Boston. The World Peace 
Foundation was incorporated in 1910, 
before any other equally liberal provi- 
sion for peace education had anywhere 
been made. 

Hine, Lemon G., before his retirement 
from active practice in 1887, because 
of a throat affection, had for a con- 
siderable period personally conducted 
more than one-sixth of all the civil 
cases tried in the courts of the District 
of Columbia. After his retirement 
he was one of those to whom belongs 
the credit of having assisted the young 
machinist, Ottmar Mergenthaler, to 
perfect a type-setting machine that 
has revolutionized the art of printing 
throughout the world. 


Hooker, Colonel Charles E., formerly 
Attorney-General of Mississippi and 
for twenty years a Member of Congress, 
died on Jan. 7, aged 89. He was a 
Confederate officer in the Civil War. 


McLeary, James Harvey, Associate 
Justice of the Supreme Court of Porto 
Rico, died in Washington on Jan. 5, 
aged 68, after an illness of several 
months. He was Attorney-General of 
Texas from 1881 to 1883. He served 
as Justice of the territorial Supreme 
Court of Montana, from 1886 to 1888. 
He served in the Spanish-American War, 
being also a Confederate veteran of 


the Civil War. In 1901 he was appointed 
Assistant Secretary of Porto Rico, and 
was made Associate Justice in the 
autumn of the same year. 


Smith, Edwin Bradbury, a retired 
lawyer in New York City, died Jan. 5, 
aged 81. He had been speaker of the 
Maine House of Representatives in 
1871, and Reporter of Decisions of 
the Supreme Judicial Court of Maine 
from 1872 to 1875. He served as an 
assistant United States Attorney-Gen- 
eral for a few years, and afterward 
practised law in New York. 


Thomas, George Morgan, who died at 
Vanceburg, Ky., Jan. 7, aged 85, had 
filled the offices of County Attorney, 
County Judge, Commonwealth’s At- 
torney, State Circuit Judge, United 
States District Attorney for Kentucky, 
and Congressman. 


Tillinghast, James, the oldest active 
practitioner in Rhode Island, died on 
Jan. 3, aged 86. For fifty years he held 
an honored place as one of the leaders 
of the Providence bar, and in certain 
branches of his profession he was con- 
sidered to have few equals and not 
many superiors. Among the earlier 
important cases which he especially 
originated was that of Taylor & Com- 
pany v. Place, in 1856, in which he 
raised the question of the constitutional 
power of the General Assembly to grant 
new trials — a decision which sustained 
the independence of the courts. 


Wiltbank, William W., who died on 
Jan. 22, aged 73, had been since 1897 
Judge of Court of Common Pleas No. 2 
in Philadelphia, and was honored as 
one of the ablest judges of his state. 
He has been succeeded by D. Webster 
Dougherty, one of the five men dis- 
placed when the Five Judges Act was 
declared unconstitutional. 
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